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CRIME WITHOUT CRIMINALS? SENIORS, 
DEMENTIA, AND THE AFTERMATH 


MONDAY, MARCH 22, 2004 

U.S. Senate, 

Special Committee on Aging, 

Washington, DC. 

The committee met, pursuant to notice, at 2 p.m., in room SD- 
628, Dirksen Senate Office Building, Hon. John Breaux presiding. 

Present: Senator Breaux. 

OPENING STATEMENT OF SENATOR JOHN BREAUX, RANKING 

MEMBER 

Senator Breaux. The committee will please come to order. Good 
afternoon to everyone, and thanks so much for our guests being 
with us, as well as our distinguished panel of witnesses this after- 
noon to talk about a very, very important subject that affects all 
of us in our country. 

The panel’s testimony is going to be, I think, of great value to 
the committee as we work to address some of the critical challenges 
that our country is facing in providing proper mental health care 
to our Nation’s seniors. In addition, I would also like to thank 
Chairman Craig for his support of this hearing. 

Our Nation confronts a pending wave of 77 million a^ng “baby 
boomers”. The purpose of this committee is to help this country 
rethink and to redefine how we age and continue to find ways to 
further enhance the quality of life for our older Americans and for 
their families. 

In the last Congress I initiated a series of hearings on ageism. 
To that end, this committee has examined various forms of ageism, 
this pervasive discrimination against seniors that permeates our 
health care system in our Nation. Last year I chaired several Aging 
Committee hearings that explored ageism in our Nation’s health 
care system. We learned that medical ageism is pervasive. It can 
be found in the use of preventative screenings, in clinical trials for 
our valuable treatments, in the treatment of hospital-borne infec- 
tions, and also in the way that mental health care is provided to 
our Nation’s seniors. 

With respect to ageism and mental health care, we learned that 
older Americans have the highest suicide rate in America, a rate 
that is four times the national average. Even more disturbing, 75 
percent of the suicide victims saw their doctor within one month 
of their suicide, but they were not treated or referred for treatment 
for their depression. 
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Today, our committee will hear testimony about another form of 
ageism and mental health care for older Americans. We will exam- 
ine dementia and the extreme level of tragedy that this condition 
can reach if it’s left untreated by the health care system and mis- 
understood by law enforcement and judicial systems. 

This hearing will focus on a recent tragedy in Florida that exem- 
plifies a growing problem evident across the Nation facing older in- 
dividuals suffering from dementia. I would like to particularly 
thank several members of Mr. Ivan Gotham’s family, who I under- 
stand are here in the audience today and who have been very sup- 
portive in the preparation for this hearing. 

I realize that it is an extremely difficult time for you, but I want 
to thank you for your support and also extend my sincerest condo- 
lences for the loss of your father. Your testimony may very well 
help prevent a similar tragedy from ever occurring anywhere else 
in the future. 

Although violent crimes committed by older Americans with de- 
mentia appear to be rare, we cannot be certain this is true because 
of the scarcity of the research and the data collection that is avail- 
able. Nonetheless, we continue to see an increasing number of in- 
stances of severe violence that is associated with dementia. In fact, 
we have compiled a number of stories of this nature from around 
the country. 

We simply must find way to prevent even one unnecessary loss 
of life. This is particularly urgent, since it is possible to prevent 
these tragedies by encouraging more research and increased train- 
ing for family members, for health care providers, for mental 
health care professionals, for law enforcement, and also for the 
court system. 

I prepared the charts over here to my right to assist individuals 
in recognizing the symptoms of potential violent behavior in older 
individuals with dementia who may need some professional inter- 
vention. Further, I recognize that we must continue to balance the 
needs of individuals with dementia with the need also, of course, 
to protect the public. 

I introduced the Positive Aging Act, which is S. 1456, to help 
seniors receive the mental health care that they need. It provides 
grants for demonstration projects to integrate mental health serv- 
ices for seniors into primary care settings. I also believe that the 
passage of the Elder Justice Act, which is S. 333, will provide the 
necessary research, data collection, and the training to enhance our 
understanding of the care and treatment that is needed for seniors. 

Today we take another important step toward ensuring that sen- 
iors will have the mental health care that they need. I certainly 
look forward to hearing the testimony from all of our witnesses. 

I will introduce our first witnesses, who is Commander Gary 
Gotham of the United States Navy. Commander Gotham is the son 
of Ivan Gotham, who was killed in February in Ocala, FL. We 
thank you very much for being with us. As I said, your testimony 
may in a very significant way, help to prevent similar tragedies 
from ever occurring again. So, Commander, we are delighted that 
you are with us. I am very pleased to have the Aging Committee 
receive your testimony. 

You may go ahead and present it. 
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STATEMENT OF COMMANDER GARY A. GOTHAM, UNITED 
STATES NAVY, WOODBRIDGE, VA 

Commander Gotham. Mr. Chairman, I want to thank you for the 
opportunity to come here today. It is an honor to speak before such 
a distinguished group of leaders in America about my dad, Ivan K. 
Gotham. 

I have provided a longer written statement and ask that it be in- 
cluded in the written record. 

Senator Breaux. Without objection, so ordered. 

Commander Gotham. In addition, I respectfully request that my 
sister’s statement be included in the written record. It was pro- 
vided to your office, sir. She is here today for the hearing and her 
written statement is very insightful. 

Senator Breaux. Without objection, it will be included. 

Commander Gotham. My name is Commander Gary A. Gotham. 
I have been in uniform for 23 years, honorably and faithfully serv- 
ing the United States Navy and my country. 

I appear here today before the Senate Special Committee on 
Aging as a very humbled man. My father’s death and the death of 
Deputy Brian Litz should cause us all alarm. It should serve as an 
example and case study for looking at mental health and how de- 
mentia patients are treated, or not treated, within the Medicare 
system by health care services, the police, and judicial system. 

The death of my dad and Brian could have and should have been 
prevented. What mattered most to my dad was liberty, freedom 
and dignity. He had given me and many other people so many gifts 
throughout life, ensuring his dignity as he departed this Earth was 
the smallest gift we could give him in return. But we were robbed 
of this familial responsibility. 

Respecting his freedom and liberty during the 3 weeks from Jan- 
uary 12 through February 7, was our greatest challenge. He made 
it clear to all of us that he never wanted to be put in any kind of 
home. His home was in his house. 

In finding the error chain, we have focused on the events of Jan- 
uary 5-12, 2004, when my dad was involuntarily confined to a 
mental health hospital under Florida’s mental health statute, the 
Baker Act. Despite the 72 hour maximum stay under the Florida 
statute, he remained confined for 7 days. The Florida statute re- 
quires a hearing and court order to keep someone beyond the 72 
hours. However, my dad did not have such a hearing. 

I contacted the elected Public Defender’s office in Hernando 
County and they held no record of a hearing for my dad. He re- 
ceived no legal representation to discuss his civil rights and to ex- 
plain why he was being kept beyond the 72 hours. 

His diagnosis, severe dementia and delirium. His only aftercare 
was a follow-up appointment on January 29. My family was not 
aware of the true ramifications of his involuntary hospitalization 
until after he was shot and killed. The family was not notified that 
my dad was being held involuntarily. Despite the medical care that 
he had received from October through December from his primary 
care provider and other doctors, he was not identified as suffering 
from dementia or delirium. He was not even referred for counseling 
but, rather, was treated for depression with prescription drugs. 
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We have pieced together the last 6 months of my dad’s life. In 
July he spent a month with me to celebrate July 4, and his 74th 
birthday. I had just returned from Operation Iraqi Freedom and he 
wanted to welcome us home. My dad had the highest pride in his 
kids. I left my shore tour at the Pentagon on September 10, 2001, 
the day before 9/11, and headed to Japan in a tour on board the 
USS JOHN S. MCCAIN. For the next 18 months, we fought in Op- 
eration Enduring Freedom and Operation Iraqi Freedom, sup- 
porting the global war on terrorism. 

My dad and I spoke all the time about the 9/11 terrorist attacks. 
The tragedy of 9/11 was hard for him because he lived through the 
Japanese attack on Pearl Harbor. His brother fought in World War 

11. He was proud of the response from Congress, the President, and 
our military’s actions. 

He returned to Florida and bought a house in Ocala, and spent 
Thanksgiving and Christmas with my brother. His spirits were ex- 
cellent. He had recently been to the doctor for a routine check up 
on his prostate, was being treated for a blockage in his ear, and 
in December he had some work done on one of his eyes and had 
turned his hearing aid in for repair. He had redone his “living 
will”, his last will and testament, and a power-of-attorney. 

I talked with my dad almost every day. He was my best friend. 
I thank God that we had the most remarkable relationship beyond 
just a father and son. We spoke often about the 2004 Presidential 
elections and he drilled me about the President’s decision to go to 
war in Iraq. We spoke about the Democratic primaries and issues 
of drug prescriptions and Medicare reform. He remained lucid and 
engaging in our conversations. 

My birthday was on January 5, and I was not able to reach my 
dad for the next 7 days. I regained contact with him on January 

12, the day he got out of Springbrook. He was not my dad any 
more. For the next 3 weeks, we all encountered a troubled mental 
state with my dad. He was lucid at times and at others he spoke 
of events that were unreal. He was paranoid, spoke of having a dis- 
cussion with Jesus, thought his second wife and step-daughters 
had committed suicide. His sense of reality had faded away. 

In return calls to the police seeking help, I learned about the 
well-being check. That first week I called and requested they check 
on him. It went well. They called from inside his house, confirming 
that he was OK. 

My dad had a second incident with the sheriff on January 24, 
and a deputy had been assisting my brother in providing contact 
information for senior services with the Department of Children 
and Families. We were trying to reach an agreement with my dad, 
that he would move to my brother’s in Jacksonville, FL until he 
was stable again. Randy had contacted a lawyer to find out the 
mechanisms for us to take control over my father to get him some 
help. 

Before we could take these actions, my father was killed. On Feb- 
ruary 7, we lost my dad in an incredible turn of events that has 
crushed my life, my beliefs, and has saddened me to depths that 
no one should ever be burdened with. 

I called the Marion County sheriffs and requested a well-being 
check. As I had done during that first call, I made sure that the 
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dispatcher knew that my dad had a gun in the house, was having 
physical as well as mental problems and stability issues. I was ada- 
mant that I wanted to know that the police officer was told about 
the gun. I wanted to prevent a tragedy. 

That call went out from the dispatch at 12:07 p.m., and by 12:32 
my father, 74 years old and failing in mental health in ways we 
did not comprehend, shot and killed a sheriffs deputy, Brian Litz, 
who was 36 years old. Forty-two minutes later, in what is still 
shielded in confusion, misunderstanding, and lacking in truth, my 
dad, unarmed, was shot and killed in a blaze of gunfire from police 
and swat teams. 

There is no eloquence of words that can describe the depths of 
my personal grief, sorrow, and guilt that I feel in the loss of Brian 
Litz and my father. My dad was still giving to his family, his coun- 
try, and the world. Brian was just starting his own remarkable 
journey in life. 

I knew my dad as a great man, an incredible father, a best 
friend, a legend. He handed down to me a puritan work ethic, hard 
work for God and country, family, love, church, neighborly kind- 
ness, freedom, respect for our parents and teachers, the military, 
our leaders, our service providers and police and firemen. These 
were the hallmarks of his teaching. He still cried during the na- 
tional anthem when we went into a baseball game on July 4, 2003. 

I can’t help but question the ability of the medical care, and es- 
pecially Florida’s mental health care system, in providing appro- 
priate care for my dad. If we had been notified of the involuntary 
confinement, if he had been properly treated with follow-up care, 
if we had been there to take him home from the hospital, I know 
in my heart he would still be alive, and so would Brian. 

I can’t avoid questioning the actions that resulted in his death. 
My attempt to seek out help from the Marion County Sheriffs of- 
fice and to protect them and my father resulted in a police action 
and the use of lethal force that is beyond my comprehension. As 
a military man and a trainer in the uses of deadly force, even in 
combat, if I had directed or personally taken similar actions 
against an unarmed man, I would not be sitting here before the 
committee but would be sitting in Levenworth Federal Prison. 

I spent the last 2 years fighting the global war on terrorism and 
returned to America only to learn that terrorism had struck my 
dad in Florida. We’re all searching for answers to understand these 
tragic events. My own quest for answers is to alleviate the tremen- 
dous guilt that I bear in the personal responsibility for the deaths 
of my dad and Brian. Some need to blame us; some need to blame 
the State mental health care system; others need to blame the mis- 
use of Florida’s mental health act, the Baker Act, with the elderly. 

I thank the committee for this opportunity today. 

[The prepared statements of Gary Gotham and Rorie Lin Gotham 
follow:] 
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Mr. Chairman, Senators, ladies and gentleman, I want to thank you for the 
opportunity to come here today and speak about caring for my dad, Ivan K. Gotham and 
the tragic and lethal consequences of his mental health condition. I appear here today 
before the Senate Special Committee on Aging as a very humbled man. “Dignity" is 
defined in Webster’s dictionary as “rte quality or state of being worthy, honored or 
esteemed." It is a state of being that all of our elderly and aging senior citizens deserve. 

My father’s death and the death of Deputy Brian Litz should cause us all alarm. It 
should serve as the an example and case study for looking at mental health and how 
dementia patients are treated or not treated within the Medicare system, health care 
services, police and the judicial system. I would not be here today if this was simply a 
statistical anomaly, an event to be discounted because it is outside the bell curve and 
standard deviation. In finding the error chain, we have focused on the events of 05-12 
January 2004 when my dad was involuntary confined to a mental health ho.spital. (Refer 
to Incident Report 0400078.3 CAD Event 0401060809, Classification 1301 Baker Act, 
Self-Initiated, 01/05/2004). 

On 5 January, at 2230 at night, my father’s life changed when he was 
involuntarily Baker Acted under Florida’s Mental Health statute. The police report states 
my dad was confused about his actions that night, but knew where he lived. He was on 
his way to a date and got lost, went to a house and it was not the correct house. The man 
that answered the door called the police. When the police found my dad, he was walking 
with his dog. He had left his car in the man's driveway. His confusion about the events 
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caused the police to involuntarily Baker Act him. The officer stated to my brother that, 
“she really stretched the criteria in applying the law to my dad.” 

He was taken to the Marion Citrus Mental Health (The Centers) facility and on 
the 6''’ was transferred to Springbrook Mental Health Hospital due to an issue with his 
Medicare coverage. Despite the 72-hour maximum stay for Involuntary Examination 
under the Florida Statue Section 394.463, he remained confined for 7 days and was 
released on the 12'*' under his own cognizance. The Florida Statute requires a hearing and 
court order to keep someone beyond the 72 hours for Involuntary Evaluation and hold 
him or her under Involuntary Placement; however, my dad did not have such a hearing. I 
contacted the elected public defender’s office in Herndon County, and they held no 
record of a hearing for my dad. He received no legal representation to discuss his civil 
rights and explain why he was being kept beyond the 72 hours. His diagnosis severe 
dementia and delirium - his only after care was a follow-up appointment with The 
Centers on 29 January. His only medication was for high blood pressure (Toprol XL 
50MG, & 2estril 10 MG) and high cholesterol (Zocar 20 MG). It was not until 09 
February that we began to understand everything that had happened to my dad. 

My family was not aware of the involuntary hospitalization of my dad under the 
Baker Act until after he was shot and killed on 07 February. The family was not 
contacted nor notified that my dad was being held involuntarily. In addition, despite the 
medical care that he had received from October through December 2003, my dad was not 
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idenlil'ied as suffering from demcniia or delirium. He was noi even referred for 
counseling but rather was treated with Paxil for depre.ssion. 

Involuntary hospitalization under Chapter 394 The Florida Mental Health Act 
(The Baker Act) is meant for people suffering from .serious mental health and/or 
individuals that will harm themselves, others or have indications of neglect. Florida has 
long struggled with Bi-Polar, Schizophrenia, and Alzheimer balancing protection of the 
public verses constitutional rights of citizens, even mentally ill citizens. The current 
reforms in SB 7()0/HB 463 are being lead by the Florida Sheriff’s association to unburden 
law enforcement and strengthen mental health care services. We need look no further 
than the 1999 Florida Supreme Court Commission of the Baker Act though for its effects 
on the elderly (refer to Press Release and E.xecutive Summary). 

In the public release dated December 28, 1999. the Supreme Court 
Commi.isinn Study stated, “The Florida Supreme Court Commission on Fairness 
concluded that the Baker Act particularly impacts the state ’s elders, often in 
detrimental ways ", ... “ When Ma.xine Baker .sponsored the Baker Act in the 
1970s, her vision was to replace the century-old practice of institutionalization 
with community-based treatment programs. Though her efforts helped close 
many of the old psychiatric institutions, Florida has failed to develop an adequate 
system of community programs to meet the needs of its people, ” ... "Because of 
inadequate funding, hearings on petitions for involuntary placement are not 
always held within the lime frames required by law. resulting in lengthier 
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detention, "... "Abuse of the Baker Act for monetary gain commonly involves 
elderly in nursing homes, " ... “Some people detained under the Baker Act receive 
inadequate legal help, and some Baker Act hearings are so informal the detainees 
do not understand that their liberty is at stake. ” 

In the Executive Summary, the report states, “The Baker Act was designed 
to require the state Department of Mental Health to offer community services to 
most patients with mental illness, and reserve confinement only if the individual is 
dangerous to himself or others, ”... “Involuntary mental health examination and 
placement involve a balancing of individual rights with the state 's parens patriae 
authority and police powers, ”... “Public testimony before the Florida 
Legislature indicated that many elders faired poorly and some even died during 
or shortly after their hospitalization under the Baker Act, ”... "The Baker Act is 
still being used to confine older people, many of whom may simply be confused or 
unable to care for themselves, ” ... “Obviously, an incorrect decision on the 
involuntary examination or placement of anyone, but particularly a vulnerable 
elder, can have disastrous effects. ” 

What matter most to my dad - liberty, freedom and most importantly dignity? He 
had given me, and many other people so many gifts throughout life; ensuring his dignity 
as he departed this earth was the smallest gift I could give him in return, but we were 
robbed of this familial responsibility. Respecting his freedom and liberty during the three 
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weeks from ! 2 January thru 07 February was our greatest challenge, he made it clear to 
all of us that he never wanted to be put in any kind of home, his home was in his house. 

Prior to 12 January he had hi.s share of physical problems, a heart attack in 2000, 
prostrate cancer, a double aneurysm in November 2002 and the emotional fall out from 
the breakup of his second marriage of 25 years within the first month of the aneurysm. 
He had also emotionally suffered for the past 27 years from the tragic suicide of his high 
school sweetheart and wife of 30 years, my mother. He often told me that everyday he 
thought about how much he loved my mom and missed her. Suicide leaves carnage 
behind for the survivors to unburden themselves of and attempt to carryon. I always 
admired him for his strength in recovering from this. 

Everything changed on February 07, 2004 when I lost my dad in an incredible 
turn of events that has crushed my life, my beliefs, and has saddened me to depth,s that no 
one should ever be burdened with. I have been overwhelmed with the feeling of being an 
orphan. It was a Saturday and my sister called that morning, upset and directing me to get 
in touch with my brother in Florida because my dad’s phone was disconnected. It was 
around 1 1 ;30 AM when she called, I called my brother in Florida to talk over what we 
could do. He would see dad later that day, but we both felt we needed to have the Marion 
County Sheriffs office conduct a well-being check on him before Randy could get there. 

1 recommended it because we had done it prior to this during the week of 12-17 January 
2004. As I had done during the first call, 1 made sure that the dispatch knew that my dad 
had a gun in the house, was having physical as well as mental stability issues. I was 
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adamant that 1 wanted to know that the police officer conducting the well-being check 
was aware. I wanted to prevent a tragedy. The call went out from the dispatch at 12:07 
PM and by 12:32 PM my father, 74 years old and failing in mental health in ways we did 
not comprehend shot and killed a Sheriffs Deputy, Brian Litz who was 36 years old. 42 
minutes latter in what is still shielded in confusion, misunderstanding and lacking in 
truth, my dad, unarmed was shot and killed in a blaze of gunfire from police and SWAT 
at 1 : 1 7 PM. (Refer to Incident Report 04006553 CAD Event Classification 1701 Death, 
Homicide, 02/07/2004). 

As a family with the help of neighbors and friends, we have pieced together the 
last six months of dad’s life. In July he spent the month with me in Washington DC 
driving 1300 miles up in his RV from Florida to celebrate the 4'*’ of July and his 74th 
birthday. I just returned from Operation Iraqi Freedom (OIF) and he wanted to welcome 
us home. I cannot tell you the pride that my dad had in his kids and in me for my 23 years 
of service in uniform with the Navy. I had checkout of the Pentagon 10 September 2001 
and in October flew out of Dulles to Japan, he was the most scared he had ever been for 
my family and I knowing we would be flying. For the next 18 months I fought in 
Operation Enduring Freedom and Operation Iraqi Freedom supporting the Global War on 
Terrorism. We spoke all of the time about the September 1 1* terrorists attack. It was hard 
for him because he lived through the Japanese attacks on Pearl Harbor December 7*, 

1941. We had a neighborhood party for his birthday, attended a baseball game with the 


local AAA Potomac Cannons and watched the fire works. 
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He returned to Florida and bought a house in Ocala. He spent Thanksgiving with 
a new female friend from Canada and my brother Randy and his fiance. For Christmas I 
had bought him a stereo and lie spent .several days laughing about how much joy he had 
from music throughout his life, it was the happiest he had been since I returned. He 
bought a TV and hooked it up to watch DVDs. My brother and his fiance saw dad the 
weekend after Christmas and his spirits were excellent. He sent his grand kids money for 
Christmas and a card for my birthday in January. He had recently been to the doctor for a 
routine checkup on his prostate cancer. He was being treated for a blockage in his ear. 

His primary care provider proscribed him Paxil due to his depression from the breakup of 
his marriage. In December he had some work done on one of his eyes. He had turned his 
left hearing aid into the doctor for repair in December. His physical health was in good 
shape and his recovery from the aneurisms was remarkable. He had redone his Living 
Will, his Last Will and Testament and a Power of Attorney for my Brother in December, 
We spoke about the 2004 Presidential elections and he drilled me about the President’s 
decision to go to war in Iraq. We spoke about the democratic primaries and the issue of 
Drug Prescription and Medicare Reform. He remained lucid and engaging in our 
conversations. 

I talked with my dad almost every day after 1 returned from Japan. He has been 
my best friend for years, I thank God that we had the most remarkable relationship 
beyond a father and son. We spoke on 31 December, New Year's Eve and again on New 
Year's Day. New Year's Eve is his wedding anniversary from his 2"‘' marriage. We all 
worry most about him during the holiday season. After loosing my Mom in 1977 in a 
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tragic death, the holidays are always hard for al! of us. My birthday is on the 5'^ of 
January and I was not able to reach dad for the next week. It was the first time we had not 
spoke on my birthday as far back as 1 can remember. His neighbors, Carl & Mary, God 
bless them; let us know that dad had been in the Hospital for the past 7 days. Mary 
personally hounded the Springbrook Hospital to find out why they were keeping my dad 
beyond the allotted 72 hours for evaluation. Frantic calls in the family occurred to 
determine if anyone of us knew what had happened. I regained contact with him on 12 
January, the day he got out of Springbrook - he was not my dad anymore. For the next 3 
weeks we all encountered a troubled mental state with my dad. He was lucid at times and 
at others he spoke of events that were unreal. He was paranoid, spoke of having a 
discussion with Jesus, thought his second wife and stepdaughters had committed suicide, 
his sen.se of the reality had faded away. 

Believing that something tragic had happened to my stepmother I contacted the 
county sheriff. She had not committed suicide. I called my stepsister and confirmed that 
our sisters were OK. When I tried to get my dad to listen, he felt betrayed; he felt that I 
did not trust him. In return calls to the police seeking help, I learned about the Well 
Being check. That first week I called and requested they check on him. It went well and 
they called from inside his house confirming that he was OK. But after the sheriffs left, 
again he returned to his unreal world, I was very concerned about the gun he kept in the 
house because I felt he might commit suicide. My brother Randy visited my dad and tried 
to get the gun out of the house. He even discussed the issue with the same deputy that had 
placed my dad under the Baker Act 05 January. My dad had a second incident with the 
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Sheriff on 24 January (Refer to Incident Report 04004142 CAD Event 0401240421, 
Classification 331 1 Information, 01/24/2004). The deputy assisted ray brother in 
providing contact information for Senior Services with the Department of Children and 
Family. We were trying to reach agreement with my dad that he would move up to my 
brothers in Jacksonville until he was stable again. Randy had contacted a lawyer to find 
out the mechanisms for us to take control over my father to get him some help. Before 
we could take these actions my father was killed. 

There is no eloquence of words that can describe the depths of my personal grief, 
sorrow and guilt that I feel in the loss of Brian Litz and my father. My dad was still 
giving to his family, his country and the world; Brian was just starting his own 
remarkable Journey in life. I knew my dad as a great man, an incredible father, a best 
friend - a legend. He handed down to me a Puritan Work Ethic - hard work, for God and 
country. Family, love, church, neighborly kindness, freedom, respect for our parents, 
teachers, the military, our leaders, our service providers in police, fireman, etc., these 
were the hallmarks of his teachings. He still cried during the national anthem when we 
went to baseball game 04 July 2003. I can’t help but question the ability of the medical 
care and especially the mental health care system in providing appropriate care for my 
dad. If we had been notified of the involuntary placement, if he had been properly treated 
with follow-up care, if we had been there to take him home from the hospital, I know he 


would still be alive. 
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We are ail searching for answers to understand these tragic events. My own quest 
for answers is to alleviate the tremendous guilt that I bear in the personal responsibility 
for the deaths of my dad and Brian. Some need to blame us, while others question the 
states ability to provide adequate care for the elderly and the frequent misuse of Florida’s 
Baker Act with the elderly. I thank the Committee for this opportunity today. 
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Deccn"jr:8. 1999 

FOR :mmhdiate release 


ri>r More laibrniation Cjr.icc:: 

Crai" Waters. DEecior or'Pubiic Inibrmarion 
1 850)414-7641 


Supreme Court Commission Urges Changes to Baker Act 

TALL.AHASSEE — Flonda's Baker Act — the law for authorizing civil commitment of some 
mentally ill persons — is in need of an overhaul, including stamtory reforms, improvements in coun 
procedures, and increased fiinding, a state Supreme Court commission has found. 

In a report released Tuesday, the Florida Supreme Court Commission on Fairness concluded 
that the Baker .\ct parricuiariy impacts the state's eiden, often in denimental ways. 

"Tlic report is especially appropriate," said Chief Justice .Major B. Harding, "since Florida 
presently has the largest proponionofoider adults in the United States. Inlact, the combined popu- 
iaiion of Florida residents with psychiatric disabilities and Alzheimer’s disease-nearly a million-is 
greater 411.0 die entire populations of some indiiidual states," 

.Mia.TU-Dade Circuit Judge Gii! S. Free.man, Chair of the Fairness Commission, agreed. 

"Wr.cn Rep. .VIa.\ine Baker sponsored the Baker Act in the 1970s," saidFreeman, "her vision 
was to replace the cenmry-old practice of insrimtionalization with community-based treatment pro- 
gra-T.s. Though her eflfons helped close many of the old psychiatric insrituhons, Florida has failed to 
develop an adequate syste.m of community programs to meet the needs of its people." 


.Among the findings: 

3 Fionda has more than 600.000 persons wifti mental illness and more than 300,000 with Al- 
zhe:mer s disease, together creating a group larger than the populations of some states. 

0 In :99". over "0.000 Fiondians were invoiuniariiy examined under the BakerAct, and nearly 
30.0C0 peuiions for ini'oiimtarychiicomiruiment for psychiatric treatment — which can result 
in ier.Aiiy detention— were filed. 


3 Mo.-e liuiduig for comununity-based mental services should be made available to avoid unne- 
ecssa.-/ i.nsunitionaiizaiion or crinur.alizauon of individuals with psychiatric disabilities. 

3 Because ar'inadequate .iinding. hearings on pennons forinvoiuniarypiacementarenotaiways 
heiu ■■■■-, uhm the tune fia.T,e5 requL-ed by law. resulting in lengthier detention. 
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0 Tiie Baker . kc: 5C.T.;:e:;.‘i iias been abused for financial gain or fay persons who have a grudge 
agarnsi ihe deiau-ee. kke an estranged spouse or an angry' neighbor. .4buse of the Baker .kcr 
for nionetar.- gam .-orrar-oniy mvoives eiders in nursing homes, 

•> .'uaiciai and e.xecum.e agencies that shouid have a role in preventing abuses of the Baker .Act 
me too pooriy hmaea :o be effective and do nor receive adequate training and education to 
prepare them to pantemate eifectiveiy m Baker Act proceedings. 

a Some people detained under the Baker Act receive inadequate legal help, and some Baker Act 

hearings are so iniormai the detainees do not understand that their liberty is at stake. 

« In some instances, state attorneys are not fiiily participating in the process. 

Copies of the full report and executive summary are available on the Supreme Court Press 

Page of the Court's duplicate websites: 


hftny'n'nnvjicoitrt^.oiV'' 


htm;/Ainmv. firn. edu/sunct/ 
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'mro(iuc::on 

Glacier 59-^ of the Flonda Siaaiies. known as 'Tne Baker Act,” governs mental health services, 
indaaaig ■roinntarv- admissions ^ section 394.4625), involuntary examination (section 394.463) and 
invoiiintarv piacement iseeiion 394.467). Enacted in 1971, the law was designed to protect the 
ng.his and hbeny interests of citizens with mental illnesses and ensure public safety. 

According to media repons from 1971, the Baker Act, named in honor of its sponsor 
Representative .Maxine Bake.n strengthened the legal and civil rights of patients of state mental 
mstimiions. Perhaps more importantly, the Baker Act was designed to require the state Division 
of .Mental Health to offer community services to most patients with mental illness, and reserve 
confinement only if an individual is dangerous to himself or othen. During legislative debate on 
the sweeoina revision of Florida's then 97-year-old mental health laws. Representative Baker told 
her colleagues that "only 9 percent of our patients are dangerous to themselves or others, yet 91 
percent are under lock and key." She added that "for the 58 percent of our patients who are 
commuted invoiumarily, they lose ail their civil rights and leave with an indefibie stigma. In the 
name of mental health, we deprive them of their most precious possession-liberty,” (See Times- 
•Miami Herald Service repon from .May 11, 1971.) 

The state is the only entity widi the authority to restrict a person's hberty. Involuntary mental 
health examination and placeme.it involve a balancing of individual rights with the state's parens 
Ditiriac authority and police powers. Tliere were 19,424 petitions for involuntary placement filed 
ter the Baker .Act in 1997, which is a 22.3 percent increase from 1996. Anri, according to data 
collected by the Department ofMentalHealthLawandPolicyat the University of South Florida, 
there were more than 70,000 involuntary examinations in 1997. Thus, implementation of the 
siaratory provisions governing involuntary examination and placement, and the accompanying 
deonvation of liberty, affect a large number of Floridians every year. 

The St. Petersburg Times reponed in 1995, based on a review of more than 4,000 cases and a 
statistical analysis of 3, 15 1 petitions for involuntary examination, that “about two-thirds of the 
peooie forced into treatment in Pinellas [County] in 1993 and 1994 were 65 and over.” Public 
testimony before the Florida Legislature indicated that many eiders fced poorly and some ev'en 
died diinng or shonly after their .hospitalization under the Baker Act. While the Baker Act was 
overhauled in 1 996 by the Florida Legislanu-e in response to these allegations, according to a June 
14. 1998. article in the St, Petersburg Times, “some mental health advocates, and the state 
records, susgesi the Baker .Act still is being used to confine older people, many of whom may 
iimoiv be coniiised or unable to care for themselves.” 

Obviousiv, an acorieci decision on the invoiuntarv- examination or piacement of anyone, but 
r 2 .-:-.miariy a ’.umerable elder, can nave a disastrous effect. The Subcommittee believed it was 

to review the judicial ad.~arasiraiion of Baker .Act cases to determine whether there are 
eadr.tor.ei precautions the State Couns System can implement to eliminate abuse or misuse of the 
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Pro'. oiortS ol ino DoiCcr Acr 

L'.oaer :hc Sapor Act, pcrsors oan be coirpelied into a iocai hospital or crisis unit (defined js 
■'recci'Anc faciiities"' tor an L-.voiuntarrexaininarion&rup to 72 hours. Toquaiifyforaninvoluntan' 
o.'tammatio.n. persons .must liaee a mental illness as defined in i.he statute and be unable or umviHing 
:o pro'.'ide express and into nned consent to voluntary examination. The person, as a result of metitai 
illness, .must aiso be dangerous to themselves or others or seriously negjectfiil of themselves. The 
ms oiuntorr e.xainination process may begin in one of three ways: 

! . .Anv person may sig.n an affidavit that outlines why a person meets the criteria for an 
involuntary examination. A circuit judge then decides whether the affidavit adequately 
documents the iegisiatively-mandated criteria; if so, the judge enters an ex pane order for 
invoiimtary examination directing a law enforcement officer to take the person into custody 
and deliver that person to the nearest receiving facility. 

2. A law enforcement officer encounters someone who meets the criteria and takes that person 
to the nearest receiving facility. 

3. A doctororother specified health care provider decides that a person meets the criteria for 
an invo iuniaiy examination, and a law enforcement officer takes the person into custody and 
delivers the person to the nearest receiving facility. 

Within the ■■2-hour period of involuntary examination, one of the following four actions must be 
taken, based on the individual needs of the penon being detained: 

1 . Tlie person may be released; or 

The person may be released for outpatient treatment; or 
3. The person may voluntarily agree to further inpatient treatment; or 

The recehnng facility may petition for involuntary placement. If a petition is filed, a heaiirg 
must be field within five days. 

Section 394,467, Florida Stamtes, authorizes a person to be involuntarily placed for treatment upon 
a finding of the coun that: 

• Tlie person has a mental illness and because of the mental illness: 

The person lias refused voluntary placement for treatment or is unable to determine 
whether placement is necessaiy; and 

The person is incapable of surviving alone or refuses to care for himself or herseifind 
such neglect poses a real and present threat of substantia] harm; or there is substaaial 
hkeiihood that in the near fiiture the person ■will inflict serious bodily harm on hinself 
or herseif or another persoa as evidenced by recent behavior; and 

• .AE available less restrictive treatment alternatives which would ofier an opportunity for 
tmpro'.e.'r'.er.t of the person's condition have been judged to be inappropriate. 

Reasons :br :.his Study 
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I'niuecujic; proi-L'sses :uid iurrs as weii as errors or deiays in the judicial admimsn'aUon ofSaher Ac: 
cases or:;.' deny Florida ciiizsrs timely due ■-rocess. Protecting rights and libenies is raai to the 
mission oi'ihe rionda State Courts System This study sought to determine whether the rights of 
paiienis and the responsibilities of those charged with carrying out the laws were being properly 
obser.ed. 

There '.vere several important reasons for snidying the processing ofcases involving vulnerable eiders 
m Flonda. Florida is the founh largest state in the nation, with more than 14 million residents. The 
state presently has the largest proponion ofoider adults in the United States. More than 3.4 million 
Floridians are age 60 and older, and this population is expected to greatly increase in the &ture. 

There is a sizeable population in Florida directly affected by the Baker Act. There are 601,206 
Floridians with mental illnesses and 302,700 with .Alzheimer's disease. In &ct, the combined 
population ofFlorida residents with mental illnesses and Alzheimer's disease (903,906) is greater than 
the entire population of Alaska (614,010), Delaware (743,603), the District of Cohnrfiia (523, 124), 
.Montana (880,453), North Dakota (638,244), South Dakota (738,171), Vennont (590,883), and 
Wyoming (480.907) (Source; Population Estimates Program, Population Division, U.S. Bureau of 
the Census. Washington. DC 20233). 

Tlie need for this smdy was additionally identified through; 

Horizon -000. Die 199S-2000 OperanonaiPlanforthe Florida JudicialBranch, Objective 
H-D. Enhance the Timely Processing and Management of Cases, which states that “the 
Fairness Committee is asked to develop and submit a report and recommendations on case 
processing issues as they relate to vulnerable elders;’’ 

The January 1 . 1 994, .1 ction Plan of the Florida S upreme Coun Committee on Court-Related 
Needs of the Elderly and Persons with Disabilities; 

House Bill 1705. enacted during the 1998 Legislative Session; and 

Advocacy by the Department of Elder Affairs, Statewide Human Rights Advocacy 
Committee, and other individuals and groups. 

The right to an impaniaL fair, and timely hearing prior to involuntary placement is the keystone of 
the Baker .Act. No comprehensive review ofthe judicial administration ofBakerAct cases had been 
■ande.^aken in the nearly three decades since the law has been in place. This smdy complements the 
1 996 iegtsiative scrutiny of and modifications to the law, and wil] hopefiiUy enhance the protection 
of nghis of vulnerable eiders who are involuntarily placed in mental health &ciii£ies. 

Tire Study 

Lamted ‘iindbg. :ime. and staff support were obstacles to this study. The Subcommittee appEed for 
iurrie.T.er.tai grant ftm.ding, but was not successiui in securing the resources required to audit case 
F;:. observe -adicial proceedings, or conduct persona! interviews vvidi participants. Nevertheless. 

:.ie Subcomminee .ma-ximized its resources by conducting the foEowina tasks: 

■ Reviewed iudicial admunistraiion procedures and forms. 
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• Rev.i'.ved ihe cpri'ccr-; .-ionda Starates and case law. 

• Rcvicv-'cd rionda anc .aarionai Iiterarare. including law review articles, other leaai research 
resources, and media rerons. 

• Conducted meetmas n Taiiahossee. Tampa, Fort Lauderdale. Miami and Orlando to provide 
mrerested persons ssitn me oppormniivmo submit written and oral presentations. Testimony 
was received from: 

chief judges, administrative judges, other judges, and general masters; 

coun staff; 

clerks of court: 

disability advocates; 

guardians: 

public defenders, state attomev's, and other attorneys; 
individuals with psychiatric disabilities; and 
other interested persons. 

• Conducted a comprehersive written survey of; 
judges, 

gc.neral masters, 
stare attorneys, 
public defenders, and 
clerks of coun. 

Findings. Conclusions, and Recommendations 

Based on its research and deliberations, the Subcommittee presents the following overview of its 
andings, conclusions, and recommendations in regard to the Baker ,^ct. These and other findings, 
conclusions, and recommendations are discussed in greater depth in the fijll report. 

I . Increase the .\vailabmty of Quality Community Mental Health Seivices and the Use of Less- 

Resrriciive .AJtemaih’es 

The Subcommittee heard repeatedly that there is a chronic shortage of quality mental health 
resources m Flonda. particulariy community mental health services. Upon passage of the Baker Act 
in IP*!"!. Representative Maxine Baker, for whom the law is named, told the Times-Miami Herald 
StfMC€ "there are so many people ’.vho are better treated in the community, through group therapy 
and other methods of treatment. With ihis bilL we can treat more persons with Jess money without 
subjectmg rrnr.yoiiheraio msiimtionaiization." Sadly, Representative Baker's vision has never been 
riiily .■-eaiizec an Florida. As long as t.he criticai shortage of community mental health resources 
ccntmucs n Florida, judicial consideration and determination of less restrictive alternatives, as 
recuu-ed by rhe Baker .Act. lacks the mil significance it was intended to have. 

Acc.ircm.c m "A c'.tie Baslora. ,m atremey with die .Advocacy Center for Persons with Disabilities, 
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:he oi Cluictcn jid ramiucs acioiowiedees tbzi jpproximardy 60 percer.: of Efie 

inoi'.'ECEEEEii m South f ionda Siu'e Hospitai ccuid be discharged if adequate commumry-based suppon 
e.-osiea. He reponed that the aier.tai iieaJii aciiity recidivism rare is substantially impacted by the 
ataiiacHty of commuiuty services and suppons, such as psychotropic drugs and assertive commumiy 
treatment lACT) teams. 

Rjcharc Duisiein. a professionai guardian and member of the Human Rights Advocacy Committee 
in Pinedas County, and others spoke to the Subcommittee about the new generation of medications 
tor mdiMduois tvith meniai illnesses. These new drugs, while excellent, are extremely expensive and 
thus beyond the financial reach of many persons. The question that may need to be addressed is 
whether providing services to persons with mental illnesses who are unable to afford treatment and 
medication is more cost effective than rotating these individuals in and out of mental health fecilities 
and the justice system. 

Many suney respondents and speakers noted the reiationsh^ between ability to pay and the length 
and quality- of confinement. They said the system is a “revolving door” for indigent patients, who are 
back on the street quickly. It is an issue of fairness in regard to the allocation of services. There 
should be equal protection under the iaw for persons with and without insurance or private funds. 

Panicipants in the process agreed with the activists' assessment. A generaimasterinsouthemFIorida 
who responded to the Subcommittee's survey posed the rhetorical question, "how meaningiul is an 
inquiry into whether the least restrictive alternative has been determined appropriate if there is no 
aiic.mative but involuntary hospitaiization?" That generalmaster went on to lament the ''woeful lack 
of se,'viccs for juveniles, at least those juve.-iies who must rely on public resources for their 
treatment. " 

.Another issue on which the Subcomrrattee heard testimony was the quality of some treatment. Hugh 
Handley, public guardian in the Second Judicial Circuit, expressed deep concern about the poor 
conditions in some assisted living and other faciiiiies. Wayne Basford spoke of the ethical and moral 
concerns when society confines inditiduais to substandard treatment. 

The .Agency for Health Care Administration (AHC.A) is authorized to impose fines and administrative 
penalties for violations by mental health iacilities and professionals, in regard to both voluntary and 
involuntary placements. However, it was reponed that AHCA lacks the funds and staff necessary 
to take Mgorous and proactive enforceme.m action in regard to mental health fecilities and 
professionals. 

Paul Sides, of the Department ofMe.nial Health Law and Policy at the University of South Florida, 
reported t.hat the Department ofChiidrenand Fanaiiies is seeking legislative approval and funding for 
two pilot projects for a community team approach to address the mental health needs of eiders. The 
S ubcomminee applauds and suppons the Department's effons to address the needs ofindividuals with 
psyc.mairic aisabiiiiies. panicuiariy vulnerable eide.'s. in a maimer that is more likely to preserve their 
Jioraiv •vi-aie bema less disraniive and more cost effective. 

-•ecH 

°1' in.-.c.-more. the Subcorairaitee adds ns voice to t.hose who are pleading ivith the Florida Legislature 
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and oiher DoiicMmkers lo dh'en addidonal resources to qnaiit>' community supports and sendees that 
wiil ernbie citizens '.vim mer.iai iilncsses to fead niil and meaningfiil lives and avoid unnecessaiy 
msnmnonaiization. 

Reiaied Recommendations 

The Fionda Legislature, the Department of Children and Families, and other policy makers should 
adequately nind quality commimity supports and services for persons with mental illnesses. 

The Florida Legislature should fund positions within the Department of Children and FamiEes for the 
purpose of exploring less resiricrive alternatives to involuntary placement and require the Department 
to report to the coun on same. 

The Florida Legislature should review the stamtes and regulations to ensure that community ficilities 
are adequately reguiated. The Eorida Legislature shouidaiso require community fedlities that house 
people who require mental health treatment to ficiiitate those persons’ access to such treatment by 
qualified professionals. 

The Florida Legislature should adequately fund the Agency for Health Care A dminis tration and 
require the ..^gency to actively monitor and vigorously enforce regulations related to community 
facilities, such as assisted living and other fictlities, to improve the quality of care and services for 
residents. 

'•idges. general masters, public defenders, and state attorneys should have a worldng Imowledge of 
vommunity mentaJ health resources and visit the less restrictive alternatives available within their 
community. 

The Florida Legisianire should amend the stamtes to expressly penult the use of less-restrictive 
alternatives to involuntary in-patient examinations. 

The Florida Legislature should make funding available to jurisdictions that are willing to coordinate 
an interdiscipiinary expioraiion of innovative alternatives designed to reduce the traumatic effect of 
involuntary' examinations. Such pilot projects should be monitored and evaluated by independent 
entities, to determine their effectiveness, 

At involuntary placement hearings, judges and general masters should require the state attorneys to 
comply with the statutory requirement to prove that all less restrictive alternatives have been 
int'estigaied and found to be inappropriate. 

Judges and general masters should ensure that the evaluation of less restrictive treatment alternatives 
(section 394.467(T)(b)) are given equal weight under the law with the criteria fcund in section 

394.467(1 )(ai. 


Ti’c Fionda Legislature should consider amending Chapter 394 to permit Chapter 744 guardians and 
C .'ter 393 guardian advocates to panicipaie inaitemativepiacement decisions andieceive adequate 
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notice or the decision-rnakhe process. 

fl. Improve the Adimnisi-ciion of Justice a Baker Act Cases 

Tesiiiuonr' before the Subcorraniiiee onen touched on the timeimess ofBaker Act proceedings, in 
fact, ttinsi yjudicial re'.ie’.v drerv more passionate reactions from mental health activists than any other 
issue the Sufacommittee studied. Some individuals expressed the opinion that persons with mental 
titaesses should be entitled to at least the same protections as enminai defendiits, prior to fiirther 
restrictions on their liberty. Judicial review early in the process would increase the public’s trust and 
confidence in the involuntary examination and placement processes. 

Involuntary examination and placement involves a weighing of liberty rights with the need for 
treatment. Chapter 394 contains the only provisions in Florida law that allow restriction of liberties 
for an extended period of time with no judicial review. Until or without a court hearing, there is no 
due process, 

Florida statures require involuntan’ placement hearings to be conducted within five days. Here are 
differing interpretations as to whether that provision means five working days or five consecutive 
days. Ei-en more troubling was the allegation that some couns ignore the five-day requirement 
altogether. In some jurisdictions, invoiuntaryplacement hearings are reportedly conducted only eveiy 
other week. 

System panicipants counseled that a balancing of due process rights is involved. While they agreed 
*hat no citizen should be detained without timely judicial review, they said that review loses its 
.leaning without proper notice and effective representation. The Subcomminee found that because 
substantial liberty interests are adversely affected, the five-day calculation should be construed in the 
manner most favorable to the detained individual insoiar as is reasonable. 

Education was another issue of system- wide concern. Justice system participants reported that they 
are not always adequately trained on mental health issues. Judges, general masters, state attorneys, 
and public defenders are legal e.xperts. Most of them possess no special knowledge or training about 
mental illnesses prior to being assigned to involuntary examination and placement matters. The 
Subcomminee found that training for justice system participants should go beyond a clear 
unde.'sianding of the applicable laws and procedures. It should also include an understanding of the 
problems and circumstances that oflen face elden and individuals with psychiatric disabilities. 

Consisrenc}' and continuity go hand-in-hand with training to ensure an effective system. Oftentimes, 
there is no consistency or continuity in assignments of judges, state attorneys, and public defenders 
to Biker .Act cases. In some jurisdictions, the newest judges, public defenders, and state attorneys 
are assig.ned to invoiuntary placement proceedings. In other jurisdictions, involuntary placement 
cases are rotated among the judges, public defenders, and state attorneys, so while many gain a little 
kr.owiedge about mental illnesses, .none develop a special expertise. 

Individuals '.viih psychiatric disabilities, advocates, andjustice system panicipants appearing before 
:1 uocoiraTaiiee see.med to ge.ne.-aily tavor the use of general masters in invoiuntary placement 
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"rcccec_:^;. Gciierai iri2.s:iis -ra amTenti y presHBig over mvoliffitar.'pisceinent hearings mat ieast 
■5 ■ '!' -.r.e :0 ca-C'jits. Tiiey onsr. have or de’. ciop expenise in the subject matter. However, some 
eou.'Ts. .''a.-tcuiariy those ;.i tess populated or rural areas, lack the resources for general masters. This 
creates .aa inequity of se.raees avaiiabie to fionda citizens from jurisdiction to jurisdiction. 

There aprea.''S to be eomusion. a lack of consensus, or even a disregard of the statutes and case law 
in .'■egard :j the appropnaie role of the county’ courts in Baker .4ci proceedings. Persons in iavor of 
e.'iiendsg junsdiciion over Chapter 394 maners to county judges note that it would increase chief 
judges' tlexibiiiiy in making judicial assignments. They also believe that in situations involving 
misdemeanor crimes, such a change may shorten the process and allow an individual to receive 
treatment more quickly. .Activists were generallyopposed to extending jurisdiction to county courts. 
Comniicating the matter even fiinher, some county court judges are currently presiding over 
mvolunrarv’ placement proceedings, despite the fict that there may be no legal authority fiir them to 
do so. The Sufaconnninee commends continued research and debate on the appropriate roles of 
county couns and county court judges in mental health proceedings. 

The location and formality of hearings are also somewhat coniroveniaL In Horida, the majority of 
involuntary placement hearings are held in receiving facilities. According to testimony, conducting 
hearings in the facilities may contuse patients, particularly eider patients, who may be unaware that 
a coun proceeding is imdenvay at which their liberty interests are being detenilined. Certain 
junsdictions are also considering conducting involuntary placement hearings by video. The 
Succomminee learned that some individuals may react negatively to rideo hearings because of their 
mc.ntai illnesses. Wien indhnduais do not understand that a hearing .has been held, they believe they 
in'.e not beer, afforded their rig.hts and are being held contrary to law. 

Tjpical abuses of the involuntary examination process, the Subcommittee learned, include initiation 
of'he ex pane process by estranged spouses, dishonest neighbors, and other penons who may harbor 
a grudge. The Subcommittee received testimony indicating that some abuses of the involuntary 
e.Namination and placement processes might be alleviated through the use of model forms released 
by the Department of Children and Families in November 1998. The model afSdavh fonn captures 
intbrmation a state attorney would need in order to pursue peijury charges against a petitioner making 
taise allegations, Judge .Mark Speiser advised the Subcommittee that the Seventeenth Judicial Circuit 
recently raodined its forms based on the model forms. The revised forms provide substantialy more 
details than betbre. which allows the judge to make a more informed decision. 

Related Recommendations 

Tl'.e State Courts System, state atromeys. public defenders, and clerks of court should continue to 
see;,, and t.he Fior.da Legislature should fund, adequate resources for proceedings under Chapter 394. 

Ti'.e .“iorida Legisbrore should ame.nd the statutes to ciariiy whetherthe Sve-day requirement includes 
or excludes ’veekends and holidays. If the Legislature determines that involuntary placement 
a.ea,-a-.as be b.eid within .nve consecutive days, adequate additional fiinding must be provided to 

t.he courts, cier.ks. state attorneys, and public derenders to enable them to conduct meaningfoi, as well 
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hue :,ic ^^•e-uay issue :s cerue oiai'ineij by ins LegisJature.tiis Chief Justice ofthe Florida Suprc;;;e 
Cjiuu jhouid eoniec: e’.er-' .'nier judge and probate judge and encourage them to ensure that 
ai’-GiUTitar.’ placemen: hearaias are conductec witiiin at least five working days of the petition beu:s 
tiled, uniess a commuance is requested by the patient with consent of counsel, and granted. In order 
to co.T.niy With the siamie. an .-nosi jansdicrions hearings would have to be held at least twice a wee.k. 

The chief judge of every judictai circuit should immediately implement procedures to ensure that 
mvoiuniary piacement hearings are conducted within five working days, uniess a continuance is 
granted. In order to comply with the siarate. most circuits will need to hold hearings at least twice 
a wee.k. 

The Florida iegisiature should direct and fimd an interdisciplinary sffidy on whether probable cause 
hearings should be held within 24 to 48 hours for all individuals who are invoiuntrfy examintd 
pursuant to Chapter 394. 

Judges, general masters, assistant state attorneys, and assistant public defenders should be adequately 
trained and educated on generai mental health and elder issues, including community resources and 
issues identified in this repon, prior to being assigned to Baker Aa. proceedings. 

Tile E.xecutive Office of the Governor and the Florida Supreme Coun should jointly sponsor a 
statewide interdisciplinary summit on mental health issues related to Chapter 394. The objectives of 
the summit should include; 

• educating panicipants on mental health issues; 

• sharing imonnation on "best practices” in regard to Baker Act cases; and 

• providing a forum for the participants to discuss new and emerging mental health issues. 

Panicipants should include chief judges, probate judges, general masters, state attorneys, public 
defendei-s. cier.ks of coun. administrative law judges, law enforcement officers, service providers, 
indisiduais with psychiatric disabilities, advocates, public and private guardians, and others involved 
in Baker Act proceedings. 

Ciuef judges, state attorneys, and public defendeis should ensure continuity and consistency of the 
judges, gene.-al masters, assistant state anomevs, and assistant public defenders assigned to Baiter 
.■\ct proceedings. 

Coniuiuing educational programs on elder, mental health, and disability laws and issues should be 
made avaibbk to all Florida judges and lawyers on an on-going basis. 

T'ae tnal coums presently allowing county judges to preside overmentai health proceedings, including 
Ci-.apter 3 94. should review ihem practices to ensure that those practices comply with current Florida 

’aw 


i ionda Legisbture shoula consioer amendaig Chapter 394 to allow county courts to issue ex 
e orders tor .nvoluntar.' excmanation. bur maintain exclusive circuit court jurisdiction over 
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The fionde Leeisiarere shoaid eansider anprovements to the etoa/Te provisions of section 394.463. 
Fiondo .dteretes, including but not limited to; 

• recun-nc and iiinding a pre-screening process; 

• reauLing a hearing pnor to the issuance of an erparre order: and 

• cianf.ing the time liaine ’.viihin which the behavior in question must be observed. 

The Flonda Legislature should review and correct any funding inequities that are created when 
residents of one county are involuntarily placed in another county. 

The State Couns System should request, and the Legislature should approve, additional funding to 
allow the esiafaiishme.nl ofgeneral masters for involuntary placement proceedings ineverviurisdiction 
that needs and wants such a resource. 

The Probate Sectionofthe Florida Conference of Circuit Judges should immediately address the five- 
day issue with its members. 

The Probate ,Suies Committee and the Civil Procedure Rules Committee of The Florida Bar should 
determine whether probate or civil rules apply to Chapter 394 proceedings. Then the appropriate 
rules committee should consider whether to propose rules to ciariw the procedures in regard to 
tnvoiuntar.' placement hearings. 

bach judicial circuit, which has not already done so, should review and consider adapting and 
adopting the model forms prepared by the Department of Children and Families. 

The .^orida Legislature should direct the Department of Children and Families to create a pamphlet 
that c.tpiains the purpose and stamtory requireme.-,is of the ex parte process. The Department simuid 
provide copies of the pamphlet to the dents of court for distribution to everyone seeidng to file an 
ex parte petition. The Departme.nt should make the pamphlet available in large print and other 
accessible formats as required by the .Americans with Disabilities Act, as well as in English, Sparish, 
Creole, and other common languages reflective of Florida’s population 

Clerks of coiut and judges should implement a system whereby the clerk’s office checks felony, 
rmsderneanor. jijur.ction. abuse, neglect, exploitation, and divorce records to determine if there are 
any cases pending within the jurisdiction for the respondent or petitioner. If there are any pendng 
cases, ihe rcies ant files should be presented to the judge together with the ex parte petition. 

UI. Protect Lnais", duals with Psyc.hiatric Disabilities and Ensure that their Rights are Observed 

:s incumbent tipon societv’ in general and the justice sraem in panicuiar to safeguard the righb of 
mdr.nduais ' vho are detained under the Baker .Act. Moreover, due process rights demand that 
ae -ed individuals receive adequate represe.ntaiion at involuntary placement hearings. In Flonda, 

;.-.a. , iduais :b: vhorr. Involuntary obcemcnt is sought are almost exclusively represented by pibhc 
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derencerj. c.'cn so. rdero ls roporredlv no consistencyin the qu:idr/ci public defender represemunon 
in Bane.- .\e: proceeamgs o-oni jurisdicrion :o jurisdiction. 


The Succomminee learned that sortie indiwaatiis who were detained under the Baker -kcr reported 
ihe;.' had nor met with counsel prior to the hearing, received no advice about their testimony, and had 
no opporrantn- ro plan a deiense with counseL However, pubh'c defenders reported routinely 
undertoiang considerable preparations prior ro the hearing. They were also givenhighmarks for their 
preparedness by presiding otEcers and their state attorney counterparts. Nearly 94 percent of the 
state attomes's responding to the survey said it appears the pubh'c defender’s office has prepared its 
case ahead of time. Quality of pubhc defender representation in Baker Act proceedings seems to 
hinge on two factors: (1) the priority placed on such cases by each pubhc defender; and (2) the 
resources avaiiabie to the public defenders. 

The Subcommittee heard considerable testimony on the appropriate role of the patient’s counsel in 
involuntary placement proceedings. Opinions on the appropriate role of counsei were primarily 
divided into two vietvpoints: to advocate for the patient's rights and expressed desires versus to 
advocate .'or the patient’s best interest. Proponents of the view that counsel’sduty is to advocate for 
the patient’s rig.bts and e.\pressed desires presented case law to support their position. They believe 
It is an ethical violation for counsel not to vigorously defend the client’s rights and force the state to 
meet its burden of proof. Persons favoring the patient’s best interest approach are concerned that 
an mdividuai may be discharged without receiving necessary treatment and thereby come to harm. 

The public det'e.nders reponed that their current primary position in invohintaiy placement hearings 
is to advocate tor the patient's rights and expressed desires. Few indicated that theirprimaiyposition 
:o advocate for the patient’s best interest. While private counsel rarely appear, their primary 
position may occasionally differ from that of apublic defender. Moreover, the role of private counsei 
sometimes depends on who is paying their fees. 

Tlie Subcomminee found that despite improved protections approved by the Florida Legislature in 
1996, the ex pane process remains vulnerable to misuse by; 

• mental health facilities and professionals for financial gain, 

• lamiiy members who misunderstand the purpose ofinvoiuniary e.xaminationbut are concenied 
about an individual who may be in need of mental health treatment, and 

• anyone who may harbor a grudge against an individual 

.4 person may not be detained in a receiving .fociiity for invohmtaiy examination for more than 72 
hours. Within that time, or the next working day thereafter if that time expires on a weekend or 
holiday, the statutes direct that certain action must be taken. The Department of Children and 
Fanuiies beceves thait if a facilitv- has no intention of filing a petition for involuntary placement and 
the "d-h-our period will e.xpire on a vveefce.nd or .holiday, the individual should be released within 72 
hours 0.-10 not uraiecessanly detaraed until the following work day. Public defender also expressed 
co.nce.T. about t.his tssue. One public defe.nder responding to the sun'ey believed the statute needs 
to re more scecuic about when the - d-nourperiodends, incases where no medicaiemergencyexists. 
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The T/eoiLeiiar,’ piacerr.e;;: ,;oceei e> aieu vjuinerabie to abiise. and tliai abuse is onen linked :o 
rinanc”: ea:n or con’/eraer.ce ot'r.ursEg homes, assisted living facilities, mental health taciiiiies. or 
me.nra; .".ecirh proi'essionais. 

Probie.ms eras: as wed ui regard to voluntary admissions. In 1996, the Florida Legisiamre amended 
tlie 3arer .he: to strengthen patie.nt rigiits. Despite these enhanced protections, the Sufacomminee 
learned that because in-par:ent treatment is extremely proritable mental health lacilities and 
professio.iais .tometunes abuse the voluntary admission process. .Moreover, some patients deemed 
to be ■■’I'oiuntary’ may in reaiir,' lack the capacity to consent. 

Florida law establishes two habeas corpus mechanisms to ensure that patient rights are protected. 
Indivoduais detained under the Baker Act maypetition fora writ ofhabeas corpus (I) questioning the 
cause and legality of such detention, or (2) alleging that the patient is being unjustly denied a rigiit 
or privilege or that a procedure is being abused. Although these avenues exist fer seeking redress, 
the Subcommittee learned that individuals cannot always avail themselves of habeas corpus 
protections. The statutes do not provide for appointment ofa public defonder to represent voiuntaiy 
menial health patients until after a habeas corpus petition has been filed. 

Testimony before the Subcommittee also indicated that some judges defer consideration ofhabeas 
corpus petitions until the involuntary placement hearing. In some instances, this delay renders the 
habeas corpus petition moot and thereby denies the individual’s right to judicial review. Further, 
mdividuais detained under the Baker .‘Vet report that sometimes their habeas corpus petitions are 
never ac.knowiedged by the coun. 

dated Recommendations 

Eve.’y attorney representing a patie.nt in invoiuntaryplacement proceedings must vigorously represent 
the patient’s expressed desires. Every attorney representing parie.nts in involuntaiy placement 
proceedings must be bound to the same legal and ethical obligations of any lawyer representing a 
clie.nt. 

To ensure quality represe.niation of patients, each public defender should place a high priority on 
representing patients in involimtory placement proceedings and ensure that each case to which that 
office is appointed is adequately prepared prior to hearing. The Florida Legislature should provide 
adequate resources to enable public deie,nders to provide quality representation for all patients in 
involuntary pbcemeni proceedings. 


Each public det'er.der should ensure that e.xperienced and trained anomej’s are assigned to involuntary 
piaccmeai cases. 

Tt’.e Florida Pccac Derenders Association should develop a model curriculum or training videotape 
on mc olur.taiy examination and placement procedures, and associated issues. 

. I:e car should be eaucatedas to their responsibilities in handling involuntarvpiacement proceedings. 
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r];e r:ond:i LiiL'isiaoire ihou:a nnke ninding avaiiabie to jiinsdicrions ihai aic willing lo coordij 
an jnterdisc’piinnr,’ expiorarinr. of innovative aitemarives designed to reduce the traumatic etfect or 
mvoitinta." ■ examinations. Suer, pilot projects should be monitored and evaluated to determine then 
eifecrr.-eness. 

Wlier. mvoitmtarv-piacemer.: .tearings are held in receiving facilities, steps should be taken to increase 
the procabiiiiy that patients understand that a tbrmai court hearing is taking piace; 

• the proceedings shouid not be conducted by video; 

• courtroom formalities shouid be observed; and 

• the presiding olEcer should wear a robe. 

The court shouid treat petitions for tvrit of habeas cotpus as emergency matters and expeditiously 
resolve these issues and ensure that the petitioner receives notice of the dispositioiL 

The Florida Legislature should extend standing to file petitions for writ of habeas cotpus to the 
S latewide Human Rights Advocacy Coinminee and the local Human Rights Advocacy Committees, 
to further protect the rights of persons who are voluntarily and iavohmiarily hospitaiked. 

The Fionda Statutes shouid be revised to mandate that the rights pamphlet prepared by the 
Depanmeni of Children and Families be distributed to every mental health patient-both voluntary and 
ini olumaty-upon admission. The pamphlet should be available in large print and other accessible 
formats as required by the .‘Americans ivith Disabilities Act, as well as English, Spanish, Creole, and 
her common Languages reflective ofFioiida’s population. 

The Depanme,".t of Children and Families, Department of Elder Affairs, appropriate sections of The 
Fionda Bar. and mental health activists should collaborate on the production of a videotape that 
e.xplains the rights of individuals with psychiatric disabilities. 

The Florida Legislature should consider authorizing and fimding the Statewide Human Rights 
Advocacy Committee and the local Human Rights Advocacy Committees to meet with patients and 
make them aware of their rights. 

The Florida Legislature should amer.d the stamtes to clarify that the 72-hour involuntaiy examination 
penod is not extended over weeke.nds or holidays, unless a petition for involuntary placement will be 
filed on the next working day. 

Tlie Florida Legislature shouid provide the .■kgency for Health Care .Administration with adequate 
funds and siatT. and direct the .Agency to vigorously enforce regulations in regard to violations by 
mental health facuities and professionals. 

Tlie Florida Legislature should review rignts and protections afforded to individuals with mental 
uLaesses under Cliapier 794 anc ensure that they are no less than the rights and protections afforded 
to rursuig ho.T.e residents under Ciapter 400. 
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The riorida Lcgsiarare fflouid eonsidcr revising the stanitss to- specify that vioiaiion of a mental 
heaiih patient's rights constitutes "afausc" witiiin the meaning of the law. 

The Fiorida Legislature should consider authorizing and adequately fiinding the Statewide Human 
Rights Advocacy Committee and local Human Rights Advocacy Committees to assess the ability of 
ail voiimiarr patients to give express and inibnned consent to treatment. 

Ali participants shouid be mincfoi that patients must be treated with respect and consideratioa 

Judges, general masters, state attorneys, and public defenders shouid be educated on the financial 
relationships and incentives that may exist among mental health providers and the situations in which 
conflict of interest or abuses may occur. 

The Fiorida Legislature should direct the Statewide Public Guardian to recommend a process and 
responsible entity to initiate a guardianship evaluation for persons who are mentally incapacitated and 
need imeivention but who do not meet the slamtory criteria of the Baker Act. 

The Florida Legislature should consider amending Chapter 394 in regard to petitions ibr ex parte 
orders, to require a factual recitation of the circumstances that support the finding that the criteria 
for involuntary examination have been met. 

Tlie Fiorida Legislature should consider amending the statutes to provide an explicit tight for 
independent e.xaminations in continued involuntary placement proceedings. 

c Division of Administrative Hearings shouid ensure that hearings on petitions for continued 
involuntary placement are conducted prior to the expiration of the original placement order. 

The Fiorida Legisiarure should amend the stamtes to clarify the duties, responsibilities, and authority 
of patient representatives. 

HL Eliminate Unnecessaiy Delay in the Provision of Mental Health Treatment 

Florida law provides that a patient is entitled, with the concuirence of patient’s counsel, to at least 
one continuance of an involuntary placement hearing for a period of up to four weeks. Testimony 
indicated there are several ways a continuance can be used to the patient’s advantage, including 
allowing the detained individual an opportunity to stabilize, obtain an independent evaluation, or 
obtain legal representation, 

Wluie only the patient is authorized to request a continuance, the Subcommittee teamed that some 
continuances are requested not by the patient or patient’s counsel, but by the state attorney, the 
p.itieni’s famiiy, the petitioning instiniiion, or others. Indeed, survey respondents indicated that in 
some locations, the facilities and prosecutors are requesting the majority of continuances. Other 
testimony indicated that in some jurisdictions automatic continuances are routinely granted, and 
iorr.etmics ccen uniiiaied by the coun or clerk to address the five-dav hearing requirement. 
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Manha Lendennan. on bchoL" of the Depanmenr ofCiiidren and Families, raised concerns about 
consent to treaimem. panicitiarivifthe mvoluatarypiacement hearing is continued. If a continuance 
IS granted and the patient lacks the capacity to consent, the individual does not receive needed 
treaitnent during the period of deiay. Others suggested that some coniiision may arise because of the 
current tvording of the statute. 

VVlie.i a person with a psychiatric aisabiiity is adjudicated incompetent to consent to treatment, the 
statutes provide for the appointment of a guardian advocate. The Subcommittee found that when the 
capaciiv’ to consent is lacking, a substitute decisionmaker should be appointed at the earliest possible 
time, thus allowing the patient to receive immediate treatment. If the capacity to consent is lacking 
and the court grants a continuance in the involuntary piacemenf hearing, the court should 
simultaneously appoint a g u ardian advocate if there is a pending request. 

The Subcommittee learned that there is a lack of available persons who are willing, able, and trained 
to serve as guardian advocates. The stamtes list, in order of preference, persons who are eiigibie to 
serve as guardian advocates. Following the health care surrogate, relatives occupy the first fi)Ur 
spaces on the list of eligible persons. However, it is well established that many Florida residents, 
paniculariy eiders, are geographically distant fiom family members who would no rmally be available 
to serve as guardian advocates should the need arise. Survey respondents reported that when no 
family members or fiiends are avaiiable, there are not enough trained and experienced persons 
avaiiabie for appointment as a guardian advocate. Testimony indicated that liability concerns prevent 
many people from serving as a guardian advocate. 

Indmouals may designate a surrogate decision maker prior to the need for such a service. However, 
ipie .may not be aware that this option exists or know how to exercise it. Many activists &vor the 
pre-need designation approach as it allows the individual, not the courts, to decide who is best suited 
to serve in this capacity. 

■Another source of potential deiay arises when a geneial master presides over the involuntary 
piaccment proceeding and issues a report. The master’s report must he confirmed by a circuit court 
judge. The rule allows parties 10 days from service of the report within which to serve exceptions. 
Several people expressed concern that apatient may languish unnecessarily during the waiting period. 

It was the consensus of Subcommittee memhers and interested persons that everything possible 
should be done to suppori an expedited resolution of involuntary placement proceedings. 

Related Recommendations 

If a petition for the appointment of a guardian advocate is filed, the court should conduct a hearing 
and make a finding as to the paiie.nt’s capaciiv- to consent to treatment at the earliest possible time. 

Famiiy members and persons who are designated as mental health surrogates should participate in 
guardian advocate training prior to the time iheirservice is needed, to avoid uiinecessarydelay in the 
provision of treatment. 

Tiie ■■ inda Lecisiaiurs should consider providing limited liability protection for family members. 
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iriend;. ir.d Lidi'.'iduils wtia sen's as guardian arivocates on a volunteer baais. 

Cornrnurniy ’.voritshops siiould be conducted to educate qualified individuals alxiut mentai health 
issues and 'he opponuniiy to \'olmiteer as a guardian advocate. 

The couns snouid comply with section 394.467(5), Honda Statutes, and ensure that continuances 
are granted oniy when they are requested by the patient with consent of counsel 

At the time the court considers a motion for continuance, the court should conduct a hearing and 
make a finding as to the capacity to consent to oeatinent if there is a pendmg request. If the court 
finds that the capacity to consent to treatment is lacking, a guardian advocate should be appointed 
at the time the involuntaiy placement hearing is continued. 

The Florida Tegislamre should consider amending section 394.467(5), Honda Statutes, as indicated 
hereinafter in this report. 

The Florida Bar Probate Rules Committee and The Horida Bar Civil Procedure Rules Committee 
should consider amending the rules of procedure to allow parties to waive the waiting period for entry 
of a coun order in Chapter 394 proceedings when no exceptions will be filed, or ahemativeiy allow 
for procedures similar to those used for hearing ofifieen in fimily law cases (Rule 12.491). 

Tlie Florida Legislature should fund a guardian advocate system that provides each geographical area 
with a readily available pool of guardian advocates who have training in mental health issues and 
psvchotropic phamaracoiogy, to serve on behalf ofindividuaJs with psychiatric disabilities for whom 
:amiiy or irie.nds are willing or able to serve. 

The Depanmeni of Children and Families, The Department ofEIder Aflairs, appropriate sections of 
The .Rorida Bar. the medical community, and mental health activists should publicize the availability 
of mentai heaitli advance directives, to ailow individuals to maximize seif daenninatioa 

Tlie Depanment of Children and Families, The Department of Eider A£6in, local bar associations, 
and mentai health activists should conduct community workshops to educate qualified individuals 
about mental health issues and the opportunity to vxilunteer as a guardian advocate. 

V, Ensure Public Safety and Represent the Slate’s Interests 

Some state attomevs are not Mypanicipating in the Baker Act process. In some instances the state 
attorney’s office is not even represented at involuntarypiacement hearings. Invoiuntaiymentalhealth 
exa-Tonation and placeme.nt involve a balancing of individual rights wiidi the state’s parens patriae 
auihonry and police power. The state is the only entity with the authority to restrict a person’s 
liberrc. .Active panicipation by the state attorney’s office is an integral part of the proceeding, 
according to Fionda statutes and case law. The Subcommittee found that the office of the state 
attotr.ey must be present at every invoimiiary placement proceeding in order to comply with the 
Siatutcip.- mandate and to appropriaieiy, adequately, and competently represent the state’s interests. 
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Moreo' er. :h» Subcommiiiee ieoTTiEd rhai state attorneys are not aivvays properly preparing their 
cases pnor to the invoiimtarr aiacemeni hearing. In an adversarial proceeding, the state attorney is 
required to meet a burden or' proof for involuntary placement. The state has the responsibility to 
present evide.nce and testimony as to the elements and requirements of the applicable statutes. 

it appears, however, that state attorneys generailytake little action to prepare Baker Act cases. The 
S ufacommittee heard testimony about instances where individuals who were believed to be dangerous 
were discharged because the state attorney' did not subpoena witnesses and conduct other pre-trial 
preparations necessary to sustain the petition. The court was left with no alternative but to dismiss 
the petition and discharge the patient. This conduct may place the public’s safety at risk. Meanwhile, 
the individuals do not receive necessary treatment. 

The state attorney should gather information independently, and evaluate and confirm the information 
contained in the petitions. It is incumbent upon the state attorney to vigorously investigate and 
prosecute the petition. Funher, if the state attorney’s independent review does not show the statutory 
criteria are provable, then the state anomey should withdraw the petition. 

Chapter 394 specifically authorizes the attorney representing the patient to have access to the clinical 
record, facility staff", and other pertinent information. However, the law is silent as to whether the 
state attorney has the authority to access the same information. Thus, a smdy should be conducted 
on whether the law should be amended to allow the state attorney access this information in order 
to evaluate the petition and prepare for the hearing. 

Florida Statutes require a law enforcement officer to take a person who appears to meet the criteria 
mvoluntiry examination into custody and deliver the person to the nearest recemng facility for 
examination. Testimony indicated that some law enforcement officers inappropriately arrest persons 
with mental illnesses rather than taking them to a receiving facility. Near the end of the smdy, the 
Subcommittee received repons that improvements are occurring in regard to law errforcement’s 
understanding of and response to mental health matters. Nevertheless, there needs to be more 
training for them on mental illnesses. It may also be beneficial for state attorneys and public defenders 
to be provided with training on jail diversion programs for individuals with mental illnesses. 

Related Recommendations 

The state attorney’s office must be represented at and actively participate in every hearing. The court 
should require the presence of the state attorney’s office at every involuntary piacement hearing. If 
a representative of the state attorney’s office is not present at the .hearing, the court should halt the 
proceeding while the state attorney is summoned. 

Each state attorney’s office should independently evaluate and confirm the allegations set forth in the 
petition for involuntary placement. If the inibnnation is found to be correct, the state attorney should 
Mgorously prosecute the petition. If the allegaiions are not substantiated, the state attorney should 
wiihdr.aw the petition, 

Eac." ^le aitome}’ should place a high priority on involuntary piacement proceedings and properly 
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prepare :he e^ses on bshaL*' oi'tbc staic. The Florida Legisiamre should provide aueouaie resources 
10 enabie stnie ntromeys io provide qaaiiiy representation for the state in involuntary placement. 

The Florida .Association ofProsecuiingAttomeyssliouiddevelop amodei curriculum and/ortraining 
videotape on involuntary examination and placement procedures and associated issues. 

The Florida Association of Prosecuting .Attorneys and The Florida Bar should ensure that continuing 
legal education programs on eider, mental hearth, and disability laws and issues are made available 
on an on-going basis. 

Assistant state attorneys representing the state in involuntary pkceinent proceedings must be bound 
to the same legal and ethical obligations of assistant state attorneys prosecuting other cases. 

The bar should be educated as to attorneys' roles and responsibih'ties in handling invoiuntaiy 
placement proceedings. 

Each stale attorney should ensure that experienced and trained attorneys are assigned to involuntary 
placement cases. 

The Florida Legislature should direct and fund an interdisciplinaiy study on whether state attorneys 
should be authorized to have access to clinical records, ficility staifj and otherpertinent information. 

The Florida Depanment of Law Enforcement and the Department of Children and Families should 
jomily initiate a comprehensive training program for law enforcement officers, incoiporating a 
.limum: 

• A videotaped orientation to the Baker Act for statevvide use, which engjhasizes the criteria 
for initiating an involuntary examination; and 

• Crisis intervention training for appropriate interaction with persons with menial illnesses. 

State attorneys and public defenders should be provided with training on jaii diversion programs for 
individuals with mental illnesses. 

VI, Ensure that Our Most Vulnerable Citizeas-EIders, Children, and Wards-Are Adequately 
Protected 

.As noted earlier, patient rights, including notice of rights and habeas corpus protections, may not 
always be adequately observed or protected in some circumstances. This is patriculariy tme for the 
more Miinerable members of society: elders, children, and wards (persons adjudioated to be 

incapacitated). 

Persons providing testimony before the Subcommittee expressed concern about the excessive and 
inappropnaie msoiuntary examination and placement ofeideis, especially elders who reside innursing 
homes and assisted living facilities. Cenain misuses of the Baker Act for elders involve financial 
ince es. Others reiaie to behavioral problems. Some facilities purposefully use the Baker Act to 
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“dimin” residents '.vho arc disniptrve or require meniai heoim treertnent. In those simations. the 
nursing home or assisted livEg facility refuses to aSow the inoividual to return when the individual 
is released ixom the mental health facility. 


Tlie Florida Legislature enacted legislation in 1996 to provide an increased level of protection for 
cenain elders iitang in licensed facilities. The stanite now provides that prior to an eider being sent 
to a Baker Act receiving taciiin.' on a voluntary basis, an initial assessment of their ability to provide 
express and informed consent to treatment must be conducted by a publiciy-fitnded service. There 
was a consensus that these increased protections have improved the process. Nevertheiess, everyone 
agreed that fiinher modifications should be made to provide additional protections for vuinerabie 
eiders in both voluntary and involuntary admission situations. 

Children with mental illnesses are deserving of the M protection of the justice system, but their rights 
under Florida law remain somewhat unclear. For example, it is no t even settled whether children have 
a right to judicial review of their confinement under the Baker Act. 

The Subcommittee learned that there are conflicting stamtory provisions and inteipretations as to 
what a “hearing” on the voluntary admission of a child means. Testimony indicated that the 
Depanment of Children and Family Services’ regulations provided that a hearing consists of a 
meeting between the facility administrator and the child. Some people expressed the opinion that a 
court hearing is required. A Honda appellate court recently reviewed the question of whether a 
Chapter 3 94 involuntary placement hearing is required when a dependent child is in the legal custody 
of the Department of Children and Family Services and the Department seeks residential mental health 
treatment for the child. The appellate court concluded that these facts do not constitute an 
VO luntary commitment requiring a Baker Act hearing. Review of the intermediate appellate court’s 
decision is ciurently pending before the Florida Supreme Court. 

The Broward County Multiagency Service Networkfor Children with Severe Emotional Dismrbance 
(SEDNET) reported that most complaints in that jurisdiction regarding the admission and treatment 
of chiidren involve the stamte's requirement for consent from someone other than the child. The 
unfortunate result is that all too often a child who experiences a crisis suflScient to motivate the child 
to seek admission to a receiving facility is denied treatment for distressingly long periods of time. 
This is particularly true and troubling, SEDNET said, in the case of dependent children whose 
biological parents remain their guardians. In those instances, there is a regrettable paradox of a 
child’s pressing need for immediate help being left to the discretion of aduJts who have a history of 
neglecting or abusing that same child. Equally disturbing is the scenario of a child who is voluntarily 
see.king treatment instead being involuntarily admitted because guardians cannot be located or their 
consent obtained. In all these cases, the stamte needlessly forces upon a child the stigma and 
associated implications of being involuntarily placed. Furthermore, these circumstances sometimes 
result in the decompensation of the child’s condition. 

The Subcommittee is deeply concerned about protecting the rights of children. Consent issues are 
more complex in regard to children. The Subcomminee found there should be some type of oversight 
of the placement of children in mental health facilities. The Subcommittee also noted that a child’s 
rig’ 0 seek a writ of habeas corpus should be protected. 
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Clianrer *44 pro'Adss for rhe appciritniwnT of a guardian when an indnhdanl is adjudicated to be 
inuapacitaied. A guardian appointed pursuant to Chapter 744 is not aiiowed to voluntarily pjace a 
ward m a mental health iacdity; a Baker Act hearing is required. A representative of The 
G uardianship Committee of The Florida Bar Elder Law Section addressed the Subcommittee on the 
issue of whether guardians should be aiiowed to voluntarily consent to placement on behalf of their 
wards. 


Hugh Handley, public guardian in the Second Judicial Circuit, ciarified that a guardian is authorized 
to advocate for wards to receive mental health services. Moreover a guardian can initiate the 
invoiimtary’piacement process either by seeking an erporrc order or by contacting apiofessionai who 
can conduct an examination and then issue a certificate if appropriate. The Subcommittee feund that 
the placement of a ward by a g uardi a n is a serious decision that should be subject to judicial review. 
Screening by the coxnts is a safeguard and reveals any abuses of the process. 


Related Recommendations 


The Florida Legislature should direct and fundacongirchensiveinlerdisc^linaiystudyon the legal 
needs of children under the Baker Act, inciuding but not limited to: 

• whether children under the age of 1 8 should have the right to voluntarily consent to in-patient 
mental health treatment, without the consent of their guardian. 

• whether the Human Rights Advocacy Committees or another independent entity should have 
the authority to make contact with a child confined to a mental health &ci!lty, to confirm the 
voluntariness of the child's consent. 

whether a child's right to petition for a writ of habeas corpus pursuant to Chapter 394 is 
adequately protected and whether legal counsel should be provided. 

• whether judicial review of piacement of children inmental health ficiHties should be required, 
to ensure the appropriateness of involuntary placements and the voluntariness of voluntaiy 
admissions. The Florida Legislature should consider amending the statutes to grant children 
under the age of 18 the right to voluntarily consent to in-patient mental health treatment, 
without the consent of their guardians. 

The Florida Bar Commission on the Legal Needs of Children should study the legal needs of children 
under the Baker Act. 


Judges, general masters, state attorneys, and public defenders should receive training on “dumping” 
and vigilantly guard against that or other abuses of the Baker Act in situations involving elder 
residents of nursing homes or assisted living faciiities. If dumping or abuse is suspected, it should be 
immediately reported to the Agency for Health Care Administration and the Long-Term Care 

Ombudsman. 

The Florida Legislature should consider the feasibility and appropriateness of extending the 
protections of section 394,4625(l)(c1, Florida Stamtes, to invohmtary as well as voluntary 
exa,rninaiion situations. 
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The Honda Lcgisiarore should dh eci ihe Depanment of Children and FamiliSo, the Agency for Heaiih 
Care Administration, the Long-Term Care Ombudsman, or other appropriate entity to snidy whether 
nursing homes and other facilities are "dunming" residents because of a lack of fimding to treat 
conditions not covered by govemmemai programs and private insurance, as well as for fiaudulent 
financial gain. 

The Horida Legislature should consider whether the definition of mental illness should be amended 
to exclude dementia, Alzheimer’s disease, and traumatic brain injury. 

The Horida Legislature should consider expanding the list of professionals in 394.462S(l)(c) to 
prohibit the involvement of any professional who has a financial interest in the outcome of the 
assessment. 

The Subcommittee strongly recommends against allowing guardians to voluntarily place a ward in 
a mental health ficility without judicial review. 

VII. Continuously Monitor, Study, and In^jrove the Horida Mental Health System 

As noted earlier, limited funding, time, and staff support were obstacles to congjiehensively 
evaluating some of the issues brought to the Subcommittee’s attention. In fact, it qipears there is a 
lack of available data which could be analyzed to reveal abuses of the Horida mental health system. 

In 1996, the Horida Legislature began to address this lack of data by requiring mfisnnation on 
involuntary examinations to be submitted and collected. 

Subcommittee concluded that because the potentials for misuse are so numerous and the 
consequences are so serious, Horida’s mental health system should be continuously monitored, 
studied, and improved. Additional resources should be made available to gather and analyze 
appropriate data, the Subcommittee found. 

Related Recommendations 


Forms related to involuntary examination and placement, including disposition, should be collected, 
monitored, and analyzed by the .Agency for Health Care Administration on an on-going basis in order 
to detect and address abuses in a timely ftshion. All forms should include the patient’s date ofbitth, 
race, gender, and other demographic information, so that the impact of Chapter 394 on elders, 
children, racial minorities, and other population groups can be collated and analyzed. The results 
of this statewide data collection and analysis should be reponed to the Honda Legislature, 
Department of Children and Families, and the State Courts System on an annual basis. Adequate 
fimding should be provided by the Legisiature to pennit such data collection, research, and analysis. 


The Horida Legisiature should direct and fimd an interdiscipiinaiy smdy on the continued involuntary 
placement process. 


The Florida Legislature should require facilities to provide all petitions and ordeis for involuntary 
place nt to the .Agency for Health Care Administration within one working day. 
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March 16, 2004 


Senator John Breaux, Chairman 
Ms. Lauren Fuller 
US Senate 

Special Committee on the Aging 
Washington, DC 

Dear Lauren: 

This is my request to submit a Statement for the Record to the US Senate Special 
Committee on the Aging for the meeting on March 22, 2004. I understand you can 
assist me in doing so. 

Submitted by: 

Rohe Lin Gotham 
Sky Ranch 
Post Office Box 234 
Washington, CA 95986 
(530) 478-0258 

Regarding the double tragedy in the deaths of Ivan K. Gotham, senior citizen, and 
Brian Litz, Marion County Sheriff Deputy, in Ocala, Florida on February 7, 2004: 

The story of how our greatly loved Father died is very tragic and deeply sad. But there is 
so much more on the plate that we need to address, such as which priorities will help 
bring about the necessary changes we so importantly would like to realize. 

The community in Marion County and his surviving family suffered a tremendous loss 
with the death of Deputy Litz as a result of the lack of proper training for law enforcement 
officers so they will understand how to deal with the mentally ill. 

Certainly, creating a change in the way mentally ill people are perceived combined with 
training for law enforcement officers will lead to a better future for both. 

I truly believe that this is the heart of the matter: MONEY - to fund mental health care 
and for training. 

The current attitude of mental illness by enforcement officers is due to one point - lack 
of awareness and training. Raising law enforcement standards of expertise is needed. 

In Florida, the Baker Act Committee of Hillsborough County, in Tampa Florida formed 
following a tragedy involving a 34-year old severely mentally ill man who was shot and 
killed. This man was Baker Acted on more than 20 separate occasions. 

This Committee has structured an intensive 5-day training program that addresses how 
to humanely handle the mentally ill in a dignified manner in times of crisis. Thus far, ten 
of Florida's 67 counties, have brought this training to their Law Enforcement Agencies, 

All it takes is to provide law enforcement officers with proper training, followed by 
incorporating new procedures to handle “91 1“ calls for mentally ill persons and for the 
"system" to address the most important issue at hand: mentally ill persons need proper 
treatment - hence more funding is required. 
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Right now in Florida there is an alarming abundance of enforcement related killings of 
those mentally ill. Perhaps I could deduce that this is not only a problem in Florida but 
throughout the United States. 

I understand that a partner to this issue is that the number of senior citizens suicides and 
mentally ill suicides in Florida is astounding. 

The number of incarcerations, via the Baker Act of those suffering from dementia, 
confusion, disorientation as well as bi-polar, schizophrenia, or just plain over-addicted 
symptoms in all age groups, is growing. 

The number of beds AND facilities available is declining. There are few out-patient and 
follow up procedures for those “Baker Acted". A new announcement came out this week 
of yet another mental facility closing due to lack of funds. 

And I have to ask: 

Why is that? Because the state of Florida legislatures, as well as the United States 
Congress, are not appropriating monies in the right direction. Funding of mental health 
facilities and providing adequate mental health care is imperative. 

Hiring law enforcement officers to identify and diagnose and incarcerate those suffering 
from mental illness should NOT be their job. 

We must make this point and connection. 

This is the way Florida is handling mental health problems! That is the reality. 

Law enforcement officers are NOT qualified to make these decisions, yet that is where 
the responsibility lies and where the decisions are being made because there are funds 
to hire officers - the myth is that the public will be safer. 

This is based on FEAR of the mentally ill not the desire to TREAT the mentally ill. 

And these decisions to lock people away, that are being made after perhaps a one time 
event /encounter, are inappropriate, disrespectful, if not disgraceful, and the 
enforcement officers are spending little time understanding the health and well being of 
those individuals committed to their demise. It is not the officers fault - it is our fault, 
the tax-paying public and the legislators, for not dealing with the mental health issues in 
the right way. 

Officers cannot possibly begin to understand the mentally ill individual they are dealing 
with. They are NOT trained to do so nor are they educated to do so nor are they 
experienced to do so. 

From what I understand, officers who enroll in special courses and go through proper 
training on how to deal with those who are mentally ill, are shocked of the responsibility 
they have had on their shoulders. I recently heard second hand of one officer who 
attended a training session. He stated that he was so enlightened that he wonders how 
he ever made it through 12 years of service making the tough decisions he had to make. 
And more importantly he felt that he might have wronged victims due to his lack of this 
special training earlier in his career. 
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Since Florida is NOT handling the issue of mental health properly, and until the right 
leadership heads in a healthy direction, the same unfortunate, needless, senseless, 
killing will go on. 

It is very important that we bring this to the attention of the Special Committee. 

Florida is the fourth most populated state, as well as the fourth wealthiest state in this 
nation. But Florida is right on the very bottom of the list for providing mental health 
care. 

Florida is a haven for seniors. These elderly people lose their prime sight, keen hearing, 
their peak ability to process information, survive heart failure and have their kidneys 
replaced. All this seems to be widely accepted as “normal” in the process of slowing 
down and aging. 

The one point needed to be made is that mental illness has a negative stigma attached 
to it socially. When the human brain fails to operate in a healthy way (which can 
happen at any age) or it begins to slow down its ability to function normally and ages, it 
fails to process information quickly or completely and it is labeled mental illness. And for 
most folks in their later years, this is a real live occurrence of the aging process. 

But we, as a nation, don't understand mental illness, so we fear it socially. 

Why is there no support for understanding the brain's slowing down or being ill? The 
brain is just another organ that is changing. It may be as normal in the aging process 
as not being able to run as fast as we could when we were 45. 

I would like to suggest that the mental health care in America be under intense scrutiny 
and needs to rise to the top of the list for attention by our leaders. We all need to wake 
up and ready ourselves ahead of the Baby Boomers arrival at this critical stage of their 
lives. 

Right now the seniors suffering from decline in their mental capacity need our attention, 
our care and our commitment of funds to provide for their well-being properly, with 
respect and dignity at the last stage of their lives. Just as we have learned to provide 
for heart and kidney transplants, treatment of diabetes, eye care etc. we need to step up 
our ability to treat mental illness in a capable, accountable way. 

We must demand and support training our law enforcement officers so they will 
understand how to deal with those who are mentally ill. 

The problem and tragedy in our situation was avoidable. 

It is my trust and hope that this message is clear as to the responsibility we hold. 

Thank you for the opportunity to express my concerns and I am grateful for your 
attention. 

Respectfully submitted. 


Rorie Lin Gotham 


List of those copied is attached 
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Senator Breaux. Commander, thank you so very much for that 
very moving and very touching story, very tragic, and also very un- 
fortunate. But again, we appreciate very much your being able to 
share it with the Congress, and hopefully contribute toward it not 
ever happening again to any other family. I think that’s important. 

We are delighted to have back with us Dr. Donna Cohen, who 
has been with us before and has testified in hearings before the 
Aging Committee. She is a professor in the Department of Aging 
and Mental Health at the University of South Florida. We appre- 
ciate very much her being with us again. 

Dr. Cohen. 

STATEMENT OF DONNA COHEN, PH.D., PROFESSOR, DEPART- 
MENT OF AGING AND MENTAL HEALTH, UNIVERSITY OF 

SOUTH FLORIDA, TAMPA, FL 

Dr. Cohen. Thank you. Senator Breaux, for hosting this hearing. 
It’s another indication of your great leadership in the areas of geri- 
atric mental health care and elder justice issues, and your track 
record is one of great leadership. 

Gary, thank you for coming here with your family to talk about 
this terrible tragedy in Florida on February 7. 

I have spent the past 12 years studying these violent deaths 
among people with Alzheimer’s disease, individuals with the dis- 
ease who kill, family members stressed by care giving who kill 
their relatives out of desperation and depression. There are many 
instances of violent deaths among the dementia community. 

As you put it so well in your Elder Justice bill introduced last 
year, with a companion bill in the House, we do not have good data 
to survey the incidence and prevalence of abuse and neglect, and 
homicide is one of the most powerful forms of abuse that can occur. 

In my preparation for this hearing, I did do a search, using a 
newspaper cutting service which I have used before, which has 
been validated against medical examiner records, and we do have 
some preliminary data on the prevalence. But before going into 
this, I would like to add the voices of the community to the voices 
of the family of Ivan Gotham. 

Among the hundreds of these sad tragedies that we have inves- 
tigated, we were able to bring to this hearing a 911 call from Janu- 
ary 11, 2001, in Jacksonville, FL, where Mr. Gotham’s brother re- 
sides. This was a case where a man with dementia shot and killed 
his daughter and son-in-law, who lived next door, killed his wife by 
chasing her across the street behind a dumpster that was in the 
back of a school yard with an aftercare program, quite active, be- 
fore shooting himself. 

I ask if I may play this brief introduction. 

[Transcription of 911 calk] 

911: Sheriffs office. 

Caller: Yes, ma’am. We have a man out behind our house shoot- 
ing people. 

911: He’s shooting people? 

Caller: Yes, ma’am. There’s one laying down on the ground and 
he’s chasing another one back behind the park. 

911: Somebody has been shot? 

Caller: Yes. 
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911: What’s the address? What is the address? 

Caller: It’s a trailer on school ground. He just fired another shot. 
We heard three shots. 

911: OK. Give me a description of him. 

Caller: Hannah, what’s he look like? 

911: Is he a white male or black male? 

Caller: He’s a balding man, probably in his fifties. 

911: Is he a white or — a white male? 

Caller: Yes. 

911: What color shirt and pants does he have on? 

Caller: What color clothes? Oh, my god, he just killed her. 

911: OK, ma’am. I need a description of him. 

Caller: Navy blue. 

911: Blue what? 

Caller: He’s shooting himself. 

911: He just shot himself? 

Caller: Oh, my god, he’s going to shoot himself in the mouth. 

911: Ma’am? 

C-'Q.IIgi** "Y'gs 

911: OK. Who did he shoot? 

Caller: We don’t know. 

911: OK. There’s somebody laying on the ground, and didn’t he 
just shoot himself? 

Caller: We don’t know. 

911: OK. Well, give me a description of him. What does he have 
on? 

Caller: What does he have on? All blue. 

911: He has one all 

Caller: Navy blue. 

911: Where is he? Is he behind your house? 

Caller: Yes, ma’am. He’s behind the house. He’s got the gun in 
his mouth. He’s walking toward my house. Please hurry. I have 
children here. 

911: OK. Do you know where the person on the ground is shot 
at? 

Caller: I don’t know. I don’t know. 

911: OK. Has he shot himself? 

Caller: No. He’s walking around with the gun in his mouth. He’s 
shot two people. 

911: He shot two people? 

Caller: Yes, ma’am. There’s one laying on the ground. Oh, my 
god, he’s loading the gun. Please hurry. 

911: OK, ma’am. I’ve got police and rescue on the way, but I just 
need you to continue to t^alk to me. 

Caller: Pardon me? 

911: OK. What is he doing now? 

Caller: What is he doing now? He’s loading the gun. I can’t 

911: He’s loading the gun? 

Caller: Yeah. I can’t see him. My mother-in-law and my husband 
are watching. Oh, my god, just another shot, two more shots, four 
more shots. 

911: Four more shots? 

Caller: Five more shots. Kevin, no! He shot himself? [End of 
transcription.] 
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Dr. Cohen. Mr. Hurley shot himself. The city of Jacksonville is 
still stunned by this event in 2001. 

One of the important points I would like to offer to the com- 
mittee is that, even though these things probably are relatively 
rare compared to other forms of elder abuse, they have a long-last- 
ing impact on families and communities. 

I was surprised that we know so little. We have a mechanism for 
collecting data out of the Department of Justice, the National Inci- 
dent Based Reporting System for Crime Statistics, but it only codes 
the offender’s age and the relationship to the victim. There is a 
great deal of information about the victim. 

The Centers for Disease Control, with funding from the Federal 
Government, has been implementing a National Violent Death Re- 
porting System based upon about 5 years of pilot studies with 13 
sites coordinated by the Harvard School of Public Health. I spoke 
with every single one of those sites, including the key individuals 
at Harvard, and they were the first to admit that they have very 
comprehensive data on the victims of suicide, homicide, and homi- 
cide-suicide, but even at the best sites, they don’t even have 50 per- 
cent of information about the homicide offenders. 

The sites that have the least data have maybe 10 percent of the 
information about the homicide offenders. For victims, they code for 
mental health antecedents, but do not separate out dementia. 

Within State systems, we do have a reporting mechanism for 
resident violence in long-term care, but no State in the United 
States records deaths on residence violence. So, sadly, our current 
State and national systems for recording this information are ne- 
glecting to provide us the codes to answer the questions that you 
pose to us. 

We did a newspaper surveillance of the United States 2 years 
retrospectively and found that there were ten incidents where 
someone with dementia killed another person. Ninety percent in- 
volved men, 90 percent were at home, 20 percent were homicide- 
suicides. The previous study we did showed that half of them oc- 
curred in long-term care. I submit that a newspaper surveillance 
study is not a scientific study, but it gives us an indication of the 
need to do further research on this. 

One of the issues for law enforcement, for the Alzheimer’s asso- 
ciation, for health and mental health professionals, is the assess- 
ment of violence. Predicting violence is like predicting the weather. 
We have many programs and mechanisms to do this, but it is very 
difficult. The psychiatric literature tells us that there are ways of 
assessing dangerousness, and from my experience in the past 10 or 
12 years, along with some studies that have been done in Europe 
as well as the United States, we know that there are some ante- 
cedent factors. We don’t know if they are risk factors, but as you 
have aptly summarized, they are potential risk factors. Since they 
are there for the view of the public, I won’t go over them. 

Precipitating factors are very difficult to identify, and the lit- 
erature really supports what Commander Gotham said. You have 
individuals who are fearful, who have had experiences of being 
scared in the past, and they have catastrophic reactions. You and 
I would be afraid if an officer came to our door, and we really didn’t 
know what they were there for. 
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Someone with dementia, like Mr. Gotham, clearly scared — and I 
know from the family stories, this is a very compelling story. I echo 
what you said. I hope that this story will bring about some change. 

There are many legal and policy challenges, which some of my 
colleagues will be talking about here today, one of them the major 
legal challenges to law enforcement, but also the judiciary, prosecu- 
tors, and defense attorneys. 

There are model programs, and I think you will hear about one 
from my colleague from Johns Hopkins and from my colleague from 
Florida International University. 

I have made several recommendations to you. Senator Breaux, 
and I will echo the themes that were in your bill, the Elder Justice 
bill, of the need for more lethal violence research, for surveillance, 
education and training for law enforcement. The Department of 
Justice does fund some of this, and your bill provides a mechanism 
to further this. 

The development of programs like Crimes Against the Elderly, 
which are actually programs within law enforcement, actually pro- 
vide officers training on a daily basis, so that we can have a better 
educated law enforcement program. 

We need education and training for health care professionals. We 
also need the consideration of State laws about allowing persons 
with dementia to possess firearms. A case in Eugene, OR where a 
man with dementia killed his wife and another man with dementia 
has led the State of Oregon to consider this kind of legislation. 
Minnesota has begun to consider this kind of legislation, but we get 
into issues of an individual’s civil rights. 

In conclusion. Senator Breaux, and the committee and audience, 
lethal violence by dementia may be rare, but as you said, we need 
to understand this. Violence by formal and informal caregivers is 
probably more common, but the circumstances have a common de- 
nominator: the need to identify, intervene, and prevent the abuse, 
the injury, and the unnecessary death of Detective Litz and your 
father, Mr. Gotham. 

Thank you, sir. 

[The prepared statement of Donna Cohen follows:] 
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Chairman Craig, Ranking Member Breaux, and Members of the Committee: 

My name is Donna Cohen. I am a professor in the Department of Aging and Mental 
Health and Head of the Violence and Injury Prevention Program in the Louis de la Parte 
Florida Mental Health Institute at the University of South Florida. 1 am one of the 
original founders of the national Alzheimer’s Association and a founding member of the 
association’s Medical and Scientific Advisory Board. I also serve on a caregiving panel 
within the Roslyn Carter Institute on Human Development dealing with end of life issues 
regarding Alzheimer’s disease. 

Thank you for convening this important hearing about how persons with dementia are 
treated in our health care and criminal justice systems. This is another welcome 
demonstration of your vital concerns about improving geriatric mental health care and 
clarifying critical elder justice issues. 

Thank you also for inviting me to testify about my research, experiences, and 
recommendations with regard to crimes involving older persons with dementia. There are 
many compelling issues, including but not limited to, assault and battery, sexual assault, 
vehicular injury, attempted homicide, homicide, and homicide-suicide. My comments 
before you today will focus on two types of lethal violence perpetrated by individuals 
with dementia — homicide and homicide-suicide — and I will address the following areas. 

• The Magnitude of the Problem 

• Risk Assessment for Dangerousness 

• Legal Challenges 

• Recommendations 

However, 1 would first like to put a face on the lethal circumstances. 

In August 1996, Howard Darst, an 89- year old man in Sarasota, Florida, was accused of 
beating his 88-year old wife to death with his cane. Both had been diagnosed with 
dementia. The night of the killing the couple had arranged with their home health aide to 
sleep on recliners in the living room, rather than their bedroom, in order to watch the 
closing ceremonies of the Olympic games in Atlanta. It appeared that Mr. Darst, who 
had been diagnosed for about ten years, had awakened sometime during the night in 
unfamiliar surroundings. He was probably frightened by something and beat his wife, not 
knowing who she was. Although an arrest warrant was issued after the law enforcement 
investigation, charges were dropped after the family agreed to place him in a secure 
nursing home, Mr. Darst had no memory or insight into w'hat he had done but he did miss 
his wife. He became progressively frail and died six months later. 

In November 2003, Frank Kuykendall, an 86-year old resident of an assisted living 
facility in Eugene, Oregon, shot and killed another resident, 89 year-old Joe Bruscia, in a 
commons area. He then went to the room he shared with his 86-year old wife. Ruby, and 
shot her before turning the gun on himself. Mr. Kuykendall died at the scene, but Mrs. 
Kuykendall and Mr. Bruscia died later at the hospital. Mr. Kuykendall had been 
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increasingly upset with Mr. Bruscia’s many visits with his wife, including one the day of 
the killings. The homicide-suicide was the tragic end-result of an ongoing dispute among 
the three individuals, all of whom had been diagnosed with dementia. 

The Context of the Challenge of Lethal Violence by Individuals with Dementia 

There is an emerging literature on severe violence and dementia, but little is known about 
the prevalence and clinical patterns of severe violence leading to death perpetrated by 
individuals with Alzheimer's disease, vascular dementia, and related dementias towards 
other persons at home and in long term care. To my knowledge, there are no empirical 
studies of the prevalence, risk factors, and clinical patterns. Dementia homicides are 
probably rare, but they are of increasing concern to family members, health care 
providers, mental health care professionals, community leaders, and law enforcement. 

It is important to underscore that there are several types of severe violence involving 
individuals with dementia and their family/formal caregivers that also have important and 
complex clinical, legal, and policy implications. Patients as well as caregivers can be 
perpetrators and victims of abuse, injury, and lethal violence. 

Although lethal violence is relatively uncommon at the moment, it is possible that 
homicide and severe violence may increase as the population ages, accompanied by 
increasing numbers of individuals with Alzheimer’s disease and related dementias. The 
American Public Health Association has classified dementia as an emergent epidemic. 
Alzheimer’s disease is 1.5 times more common than stoke or epilepsy and as common as 
congestive heart failure. 

In 2000 there were at least 4 million persons with Alzheimer’s disease and related 
dementias in the U.S., and that number is estimated to increase to between 1 1.3 million to 
16 million Americans by 2050. There were an estimated 36 million afflicted persons in 
the world in 2000, and this number is conservatively projected to increase to more than 
85 million by mid-century. If we add another 18-16 million Americans with Mild 
Cognitive Impairment (MCI), a condition that may be a precursor to Alzheimer’s disease, 
and add 170-340 million persons around the world with MCI to the projections for 2030, 
we are indeed facing a world crisis in caring. 

Magnitude of the Challenge and Need for Surveillance 

Research is needed to determine incidence and prevalence of dementia offenders. It has 
long been known that homicide rates for older persons are very low compared to younger 
persons. In the U.S. older offenders commit 3-6% of homicides, but there are no national 
or state data on homicide offenders with dementia. 

The national reporting system of the Department of Justice (DOJ) is focused on crimes 
and victim characteristics, with little information about offenders. The National Incident- 
Based Reporting System (NIBRS) for crime statistics only codes the offender’s age and 
relationship to the victim. 
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The Centers for Disease Control (CDC) has been implementing a National Violent Death 
Reporting System (NVDRS) to better understand the characteristics of violent deaths and 
find ways to prevent them. The NVDRS is based on the work of a research consortium 
developing a National Violent Injury Statistical System (NVISS). Discussions with staff 
at the coordinating site in the Harvard School of Public Health and staff at several of sites 
around the country confirmed that offender data are less comprehensive than victim data, 
given limitations in the law enforcement and medical examiner/coroner reports. The 
NVISS does not have a diagnosis specific code for dementia, but does code for the 
presence of mental health problems in offenders, when the information is available. 

In the absence of national data, my Violence and Injury Prevention Program at the 
University of South Florida, conducted a two-year retrospective newspaper surveillance 
study using the BurrelleLuce's Information Service to ascertain news stories where a 
patient with dementia killed another person. The BurrelleLuce service surveyed 1734 
United States daily newspapers from 2002-2003. A total of 9 cases were identified where 
a dementia patient, ranging in age Ifom 74-68 yrs., committed homicide; 90% were men, 
90% killed a spouse or intimate, 20% were homicide-suicides, 80% used a firearm, and 
90% of the incidents occurred at home. Although newspaper surveillance has 
methodological limitations, my previous studies with Burrelle have shown congruence 
between medical examiner newspaper data for homicide-suicides. The observed 
estimated prevalence for dementia perpetrated homicide— 0.22 per 100,00 persons with 
dementia— is likely an underestimate. 

A previous newspaper surveillance study on homicide and dementia in our program 
showed that more than half of all incidents reported occurred in long term care facilities. 
Long term care reporting systems at the state level record resident-on-resident violence, 
but, unfortunately, they do not specify fatalities. 

Over the past ten years my research team has been tracking homicide-suicides in Florida, 
and individuals with dementia perpetrate less than 1% of these incidents. Although 
homicide-suicides are rare compared to suicides and homicides, they have a dramatic and 
long term impact on family members and communities where they occur. 

Risk Assessment for Dangerousness 

There is a significant literature on the assessment of violence and dangerousness in 
persons with psychiatric disorders, but research on patients with dementia is limited. The 
best predictor for violence is a history of previous violence, and if there is no history, 
clarification of the closest the person ever came to being aggressive or violent. Active 
paranoia and psychotic symptoms are also risk factors. However, the prediction of the 
risk for dangerousness is difficult. 

Research is critical to identify and clarify factors that increase vulnerability to homicidal 
behavior in persons with Alzheimer’s disease and related dementias as well as to predict 
and prevent homicides. My clinical research and legal experience suggests that the 



51 


following antecedent factors increase the risk for homicidal behavior in persons with 
dementia: 

• History of previous violence or “other-directed” behaviors 

• History of alcohol abuse 

• Active paranoia and other psychotic symptoms 

• Psychotic depression 

• Vascular dementia 

• History of catastrophic reactions 

• Traits such as low frustration tolerance and aggressivity 

• Military/law enforcement/firefighter history 

Precipitating factors are more difficult to identify. Homicides perpetrated by individuals 
with dementia are often violent. A 76-year old husband with dementia stabs his wife in 
the head with a pick-ax, killing her. A 62-year old daughter shoots her 90-year old 
mother before turning the gun on herself. An 80-year old husband beats his wife to death 
with a telephone and cane. An 85-year old man stuffs plastic in the mouth of a bedridden 
assisted living resident and smothers her with a pillow. 

However, in almost all cases, these are not willful and intentional acts to injure and kill. 
They are tragic outcomes of a combination of circumstances: the individual’s sensory, 
cognitive, emotional, and physical status; the individual’s fearfulness and ability to 
communicate; awareness and preparedness of others who interact with the patient; 
biopsychosocial and environmental stressors; and the availability of firearms, knives, 
heavy objects, and other lethal means. 

Random circumstances (e.g., food fights, sudden confrontations) or long term frustrations 
(e.g., jealousy) may escalate rapidly at home or long term care settings when patients are 
frightened, angered, or have catastrophic reactions to other persons, events, or 
circumstances. The testimony of U.S. Navy Cmdr. Gary Gotham about the death of his 
father, Ivan Gotham, February 7, 2004 should compel us, as professionals and human 
beings, to find ways to prevent these unnecessary tragedies in our communities. 

Legal and Policy Challenges 

Homicides and other crimes present complex legal challenges for law enforcement, 
prosecutors, defense lawyers, judges, mental health professionals, government officials, 
and caregivers to balance the humane needs of individuals with dementia with the need to 
protect the public. 

Law enforcement officers are usually the first responders when violence occurs, and they 
often lack training to understand and handle individuals with dementia. Patients are often 
arrested, interrogated, and jailed for months because alternatives are not available. Model 
programs exist in many states that provide training programs for law enforcement, 
monitor jails on a daily basis for dementia patients, and provide mental health/law 
enforcement dementia response teams in the community. 
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Within the criminal justice system lawyers and judges are faced with considerations 
about the nature of the killing, the severity of the dementia, and competency to stand trial. 
Legal issues include decisions about whether to charge the patient, prosecute the case, 
transfer the patient to forensic wards, geriatric facilities, or other options. Most 
individuals are not prosecuted when they are clearly incompetent, but the determination 
can be difficult when the patient is mildly impaired. When killings occur in long term 
care facilities, lawsuits may be filed by a victim’s family against the nursing home or 
assisted living residence. 

Recommendations 

There are several priorities for the future, including but not limited to the following: 

• Lethal violence research, including surveillance, intervention studies to prevent 
violence and the effectiveness of traumatic family support 

• Education and training for law enforcement 

• Development of programs such as Crimes Against the Elderly Units within law 
enforcement agencies 

• Active dementia violence policy and program development within the Attorney 
General offices of each state 

• Education and training for health care professionals in acute and long term care 

• Development of collaborative community efforts and programs to respond to the 
needs of patients who are violent and the victims of violence 

• Consideration of state laws to not allow persons with dementia to possess firearms 

• Consideration of state laws to ban firearms in assisted living settings 

Commentary 

Lethal violence by individuals with dementia may be a rare phenomenon, but abuse and 
violence by formal and informal caregivers towards patients is much more common. Both 
circumstances have a common denominator — the need to identify, intervene, and prevent 
the abuse, injury, and death. 

I thank you for the opportunity to speak before you today. 
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Senator Breaux. Thank you very much, Dr. Cohen, for a very 
thorough and extensive statement. It was very informative. 

Our next witness is Mr. Max Rothman, who is executive director, 
the Center on Aging, Florida International University. We welcome 
you, Mr. Rothman, and we are pleased to receive your testimony. 

STATEMENT OF MAX B. ROTHMAN, J.D., LL.M., EXECUTIVE DI- 
RECTOR, THE CENTER ON AGING, COLLEGE OF HEALTH 

AND URBAN AFFAIRS, FLORIDA INTERNATIONAL UNIVER- 
SITY 

Mr. Rothman. Thank you very much. Senator Breaux. 

I have been asked to address challenges facing the judiciary in 
response to the growing incidence of crime among elders with de- 
mentia and mental health conditions. In fact, quite little is known 
about the impact older people will have on the courts. There has 
been limited effort to examine the implications of aging on judicial 
administration, access to the courts, appropriate jurisprudence for 
elders who perpetrate crime, or resolution of underlying issues. 

There is little evidence that courts in general have addressed 
these issues, other than to achieve compliance with ADA require- 
ments. We need to understand more about the complex reasons 
that lead older people to the courts, how courts respond, and what 
policies, resources and administrative actions are required in the 
future. 

The demographics of aging and the special needs of elders will 
impel judicial systems to accommodate larger numbers. Diversity of 
race, ethnicity, language, culture and education will overlay in- 
creasingly complex physiological, psychological, and social profiles. 

There will be more victims, arrests, and incarceration for violent 
crimes like domestic violence and sex offenses, as well as non- 
violent crimes of theft and drug related offenses. Misdemeanors, 
shoplifting, trespass, also will increase. These may well involve 
people with dementia, mental illness, substance abuse, and com- 
plex medical conditions. 

Now, based upon data from our current research on judicial re- 
sponses to an aging America, we do not believe that most jurisdic- 
tions are addressing issues of aging. However, site visits that we 
have made corroborated the identification of many similar concerns 
on the part of judges, court administrators, and health care profes- 
sionals. 

The philosophy of therapeutic jurisprudence and the expansion of 
problem solving courts reflect emerging trends and best practices 
in related areas. They share common goals of improved access, clos- 
er ties to the community, and more effective use of available serv- 
ices to reduce recidivism. 

Elder justice centers in West Palm Beach and Tampa, FL share 
a common mission to remove access barriers to the system and to 
enhance linkages between elders and courts as well as with legal, 
health, and social service systems. Although Tampa focuses on vic- 
tims and West Palm Beach on offenders, both serve as offices of the 
courts, not as independent advocates. 

Mental health court judges are specially trained and sensitive to 
the situations of these victims and offenders. Their broad perspec- 
tive emphasizes health and treatment, coordination with commu- 
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nity resources, and monitoring offenders to ensure future account- 
ability. 

Now, as we have heard, services are quite limited, especially for 
those with special needs in most communities. Most providers are 
not closely linked to the courts or to law enforcement. If victims 
and offenders end up in guardianship — an area that’s been labeled 
the next ticking time bomb for the courts by the President of the 
National Judicial College — they face a lack of well-trained guard- 
ians and little accountability for delivery of services or financial 
management. 

Some preliminary conclusions from our research are in order. 
Leadership of the Judicial branch is going to be essential. Elder 
justice centers and perhaps elder courts represent models for rep- 
lication. Professional staff, working for the courts, can establish 
community linkages and boundary spanning. 

The judiciary, the bar and law enforcement need education about 
the complex profiles and issues of aging. Standards of account- 
ability and guardianship are typically nonexistent. Services for 
older victims and offenders with dementia and mental illness are 
very limited. Information and data on elders is not routinely col- 
lected by the courts or used to identify recurrent problems. 

In summary, issues of an aging America have not been identified 
as a judicial priority and addressed with passion and innovation. 

Thank you very much. 

[The prepared statement of Max Rothman follows:] 
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JUDICIAL RESPONSES TO THE 
GROWING INCIDENCE OF CRIME AMONG ELDERS 
WITH DEMENTIA AND MENTAL ILLNESS 

Max B. Rothman, J.D., LL.M. 

March 22. 2004 

Senator Craig, Senator Breaux, and members of the Committee. I am Max B. 
Rothman, Executive Director of The Center on Aging of Florida International 
University in Miami, Florida. 

Introduction: 

I have been asked to address the challenges facing the courts in 
appropriately and effectively responding to the growing incidence of criminal 
behavior and victimization that may result when elders suffer from dementia and 
other mental health conditions. In fact, little is known about the impact older people 
will have on the judiciary. Considerable work has been undertaken concerning 
specific substantive areas of “elder law,” notably with respect to tax and estate 
planning, other end-of-iife issues, and guardianship. However, there has been no 
effort to examine the implications of aging in America on Judicial administration, 
access to the courts, appropriate jurisprudence for elders with dementia and other 
conditions who perpetrate violent crimes, or resolution of underlying issues that 
often precipitate court involvement. In fact, there is little evidence that courts in 
general have addressed these issues other than to achieve compliance with ADA 
requirements. As this Committee clearly recognizes, it is important today to 
understand more about the complex nature of situations that will lead these older 
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people to the courts, how courts respond to them, and what policies, additional 
resources, and court administrative actions are needed to prepare for the future. 

Background: 

Individuals 65 and older today constitute nearly 13% (36,000,000) of the US 
population. Between 2025 and 2030, this figure will grow to 70 million. While more 
and more older adults remain relatively healthy well into their retirement years, they 
often must contend with vision, hearing, and mobility impairments as well as 
emotional, cognitive and mental health disabilities. Courts, now and increasingly in 
the future, have to make special accommodations to ensure that all older adults 
experience ready access to justice. 

The need to assure that elders with dementia and other conditions receive 
fair, equal and appropriate treatment under the law will be even more challenging for 
the Justice system. According to the 2000 U.S. Census data, almost 11% (3,592,912) 
of persons age 65 and older have a mental disability, defined as some problem with 
learning, remembering or concentration that makes it difficult to perform certain 
activities. Although dementia is most often associated with Alzheimer’s Disease, 
many other conditions lead to dementia, including Amyotrophic Lateral Sclerosis 
(ALS), dementia with Lewy bodies, frontotemporal dementia, hypotoxic-anoxic brain 
injury, Huntington’s Disease, multiple sclerosis, Parkinson’s, stroke, traumatic brain 
injury and Wernicke-Korsakoff Syndrome. The U.S. Congress Office of Technology 
Assessment estimates that 1 to 5 million Americans have mild to moderate 


dementia and another almost 2 million Americans have a severe form of dementia. 
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The Alzheimer’s Association predicts that by the year 2040, the number of people 
with Alzheimer’s Disease alone may exceed 6 million. 

It is these staggering numbers that fueled our Center’s interest in studying 
issues surrounding elders, crime and the justice system. In order to better 
understand state-of-the-art knowledge regarding this broad topic. The Center’s 
Research Director, Burton D. Dunlop, and I compiled and edited a book published 
by Springer Publishing Co. in 2000 entitled Elders. Crime, and the Criminal Justice 
System: Myth. Perceptions, and Reality in the 21^‘ Century . This book, which brings 
together the work of experts in many specific areas releyant to the broader topic, 
highlights the pressing need for more research. As a result, The Center decided to 
place strategic emphasis on increasing knowledge and public awareness about the 
many issues surrounding elders and the Justice system. Under this umbrella we 
have conducted research regarding older jurors, elder abuse in the context of family 
violence, domestic violence and older women, and court-based elder justice 
centers. 

Currently The Center is engaged in a national study, “Judicial Responses to 
an Aging America”, jointly funded by the Borchard Foundation on Law and Aging 
and the Quantum Foundation of Palm Beach County. We are completing the second 
year of a National Institute of Justice-funded project examining domestic violence 
and older women, and completing the third year of the evaluation component of an 
Administration on Aging Title lll-E National Family Caregiver Support Demonstration 
Program that included primary data collection regarding violent behavior between 
caregivers and care recipients, many of whom suffer from dementia. Recently The 
Center completed an assessment of the Elder Justice Center (EJC-PBCj 
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administered by the Fifteenth Judicial Circuit of Palm Beach County, Florida, also 
funded by the Quantum Foundation, and we are continuing to work with the EJC- 
PBC on issues related to information management. The reports from this project, 
which have been filed with the Chief Judge of the Circuit Court, are included as an 
attachment to this statement. 

Profile of Elders in the Courts : 

Although the demographics of aging in America will impel judicial systems to 
accommodate larger numbers of older adults in the courthouse, it is the special 
needs of many elders that present the administrative challenge for court 
administrators and judges. The increases in numbers, of course, represent only part 
of the equation. There also will be increasing diversity of race, ethnicity, language, 
education and income, and living arrangements. Moreover, the physiological, 
psychological, and social profiles of older people will become increasingly complex. 
We know there is a greater incidence of disease with increasing age, including 
dementia, cancer, bone and joint diseases, vision and hearing loss, loss of memory 
and cognition, as well as increased use of prescription medications, some of which 
produce powerful emotional and physical side effects. In a broader social context, 
older adults experience loss of roles through retirement, widowhood and 
bereavement, isolation and loneliness, depression, and substance abuse. 

These factors, individually or in an endless panoply of combinations, will 
result in much greater numbers of older people coming into contact with court 
systems nationwide. While today’s hearing focuses on issues surrounding elders 
with dementia and mental health conditions, and the lethal events that they may 
experience or perpetrate, it is important for the Committee to understand that social 
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factors such as diversity, poverty, education and family relationships, and health 
factors such as chronic disease and functional limitations exponentially increase 
the complexity of each such situation the judicial system will encounter. 

For example, the number of petitions for guardianship, involuntary civil 
commitment, and end-of-life issues will climb in both numbers and complexity. 
Likewise, the number of arrests and incarceration of older people will increase for 
violent crimes like domestic violence and assault as well as non-violent crimes such 
as burglary, theft or drug-related offenses. Arrests for misdemeanors such as 
shoplifting, trespassing, or disturbing the peace also will increase. 

Motor vehicle violations of all kinds, including criminal charges and moving 
infractions, can be expected to grow with expanding numbers of older adults in the 
community. Civil matters arising from landlord-tenant and other property disputes, 
contracts, negligence, and an infinite variety of other factual situations, will ensure 
there are more older people regularly entering the courthouse. Indeed, there also 
will be more elders selected for jury duty, called as witnesses, seeking divorces, or 
simply looking for information or assistance. 

Any of the matters just described, not untypically, may involve persons with 
dementia, mental illness, substance abuse or addiction, complex medical 
conditions, as well as some or all of these disabilities in combination. 

Linkage with Community Services : 

Any one factor or co-occurrence of circumstances documented above may 
represent the underlying cause for an older adult to be thrust into the courts. Even 
if not the underlying cause, some of these conditions may well be present in a given 
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situation and they need to be taken into account by a judge in dispensing justice 
effectively. For example, the 78 year-old man jailed for battering his spouse may be 
in the early stages of dementia. The battered spouse may be mentally competent 
and strongly opposed to legal sanctions against her husband. The mentally 
competent 82 year-old sued for foreclosure for failure to pay her taxes may be 
suffering from depression and lapses in memory but fearful of allowing anyone else 
to assist her in her financial affairs. Other older persons in both civil and criminal 
courts may have health and social services needs, exacerbated by dementia, that 
challenge the typical judge’s ability to respond in a meaningful and timely manner. 

The policy issue raised by these circumstances is whether the courts have 
the capacity for early identification of these problems as well as the practical ability 
to mobilize appropriate services. It is, of course, not unusual that a court may not 
actually see an individual until a petition for guardianship is filed, at which time 
meeting any service needs simply may be delegated to the guardian. However, the 
myriad of civil and criminal cases that may reach a judge where an assessment 
and/or services are needed prior to any further court actions raises important 
questions about how judicial districts will plan to meet this emerging need. 
Increasingly, courts have been experimenting with “problem-solving courts" to 
obtain services for specialized populations such as drug courts, mental health 
courts, domestic violence courts, community courts, and family courts. There may 
be important lessons to be learned from these experiences with regard to elders. 
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Experience in Other Jurisdictions: 

In our national survey of state courts of general jurisdiction the response rate 
was disappointing, but probably reflects the reality that most courts had little to 
report. In fact, most courts that did respond are not engaged in specific efforts to 
address issues of an aging society, either because they want to treat everyone the 
same or they do not yet experience the volume and complexity of criminal and civil 
matters involving eiders that characterize Hillsborough and Palm Beach Counties, 
Florida. However, site visits to selected Jurisdictions across the country 
corroborated the identification of many of the same concerns on the part of judges, 
court administrators, and social service professionals and helped to identify 
selected programs or program components that merit closer examination for 
potential replicability. 

It is useful to briefly review recent developments in judicial philosophy and 
administration in order to identify emerging trends and best practices in related 
areas that may be applicable, and to understand the potential that exists for the 
judiciary to become more responsive to these complex issues. These 
developments are all related by a common thread that seeks to improve access to 
the courts, build closer ties to the community, and ensure more effective use of 
available services to reduce recidivism. These goals, also, of course, are critically 
important in the context of older people and the courts. 

Therapeutic Jurisprudence 

Some courts and judges, following the lead of legal scholars, have adopted 
the philosophy of “therapeutic jurisprudence” in their adjudicatory roles. The 
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therapeutic jurisprudence perspective has been described by its founders as 
suggesting: “that the law itself can be seen to function as a kind of therapist or 
therapeutic agent. Legal rules, legal procedures and the role of legal actors.... 
constitute social forces that, like it or not, often produce therapeutic or anti- 
therapeutic consequences. Therapeutic jurisprudence proposes that we be 
sensitive to those consequences, rather than ignore them, and that we ask whether 
the law’s anti-therapeutic consequences can be reduced, and its therapeutic 
consequences enhanced, without subordinating due process and other justice 
vaiues.” (Wexler and Winick, 1996). TJ has been appiied primarily in criminal 
matters, particularly non-violent drug or mental health cases. Interested in more 
than criminal cases, we view TJ as a “lens” of underlying concepts that looks 
beyond what’s on paper for older adults engaged with the law. The value of TJ is 
that it attempts to get at underlying issues and to address them as appropriate 
within the court context. 

According to Rottman and Casey (1999), community problems such as 
substance abuse, mental illness, and familial breakdown inevitably enter the 
courtroom and judges search for services and treatment to respond to them. 

Courts, sensitive to the importance of their relationships to their communities, have 
recognized the need to be more relevant and responsive to the public and to 
address "the breakdown of social and family support networks.” The authors 
conclude that TJ is based on the principle that judges seek “the selection of a 
therapeutic option - an option that promotes health and does not conflict with other 
normative values of the legal system.” In addition to application in specific cases, it 
“may be practiced at the organizational level of the court by devising new 
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procedures, information systems, and sentencing options and by estabiishing iinks 
to social services providers to promote therapeutic outcomes.” 

Problem-Solving Courts 

Specialized problem-solving courts are a logical and practical systemic 
application of TJ. As noted earlier, The Center on Aging is currently engaged in a 
national study that focuses on judicial responses to aging constituents. In the 
process of this study, we have learned a great deal about problem-solving courts. 
There are four primary types of specialized or problem-solving courts: drug courts 
(the first was established in Miami, Florida in 1989), mental health courts, domestic 
violence courts, and community courts (Casey and Rottman, 2003). Family courts, 
which may handle divorce, domestic violence, guardianship, and end-of-life matters, 
represent another hybrid-type of problem-solving court (Casey and Hewitt, 2001). 
The creation of these courts reflects the reaction of trial courts to dockets filled with 
too many repeat cases (the “revolving door”) in which judges had worked out 
solutions that addressed symptoms rather than root causes or problems underlying 
repeated court appearances and convictions. In effect, courts have adopted a TJ 
approach at an organizational level by using its principles as the underlying legal 
theory (Rottman and Casey, 1999). 

It is instructive to explore the unifying themes connecting these courts. 
According to one judge, “one of the principal themes... is partnership. They all rely 
on outsides agencies - to provide social services, to monitor offenders, to 
supervise community service sentences.” (Judge John Feinblatt, Judicial 
Roundtable, 2000). Indeed, given considerable variance among these courts by 
jurisdiction and types of cases, an analysis of trends underscored the importance of 
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community service linkages and stressed “a collaborative, multidisciplinary, 
problem-solving approach to address the underlying issues of individuals 
appearing in the court.”(Casey and Rottman, 2003). 

More broadly, these courts share five common elements {Rottman and Casey, 

1999): 

1. Immediate intervention 

2. Normative social adjudication 

3. Hands-on judicial involvement 

4. Treatment programs with clear rules and structured goals 

5. Team approach including judge, prosecutor, defense counsel, treatment 
provider, and correctional staff 

Although each of these types of special courts are primarily used for non- 
violent violations of the criminal law (some community courts are multi- 
jurisdictional), it is their emphasis on early identification of underlying problems, 
collaboration with human services providers, and individualized treatment 
approaches that warrant further investigation. A resolution passed by the 
Conference of Chief Justices and the Conference of State Court Administrators in 
2000 called for “the careful study and evaluation of the principles and methods 
employed in problem-solving courts and their application to other significant issues 
facing state courts.” (Casey and Rottman, 2003). One challenge, then, is to 
understand how these principles and experiences of problem-solving courts can be 
utilized to improve how courts address issues involving older people, including any 
lessons that may be learned and applied to elders with dementia and mental illness 
who commit violent crimes. 
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Trial Court Performance Standards: 

Another major development during the last 17 years has been the 
implementation of Trial Court Performance Standards (TCPS). Initiated in 1987 by 
the Bureau of Justice Assistance and the National Center for State Courts, the TCPS 
were published in 1997. They emphasize the careful conceptualization and 
measurement of specific indicators of input, output, and outcomes, with the ultimate 
goal of improving the outcome performance of the courts. Outcomes are 
conceptualized as changes in the well-being of the public and the community 
served by a court. As of 2000, approximately one-third of state courts had adopted 
the TCPS to one degree or another (Keilitz, 2000). The five performance area of 
TCPS, which encapsulate the purposes or goals of the courts are: 1) Access to 
Justice; 2) Expedition and Timeliness; 3) Equality, Fairness, and Integrity; 4) 
Independence and Accountability; and 5) Public Trust and Confidence. 

The TCPS are more than simply an internal procedure for measuring a 
jurisdiction’s traditional operations. They are particularly useful in providing a basis 
for examining how courts address the need for addressing service issues (Casey, 
1998). In this context, then, they “represent a shift from thinking about courts as 
individual judges making individual decisions (one judge, one court) to thinking 
about courts as organizations - as a system of structures, people, methods, and 
practices brought together to achieve specific ends.’’(Keilitz, 2000). 

Problem-solving courts, as described above, are excellent venues for the 
application of TCPS because one of their primary characteristics is their 
relationship to community providers of treatment and services (Casey and Hewitt, 
2001). Because identification of service needs and the ability to mobilize resources 



67 


in response to those needs is particularly critical in matters involving elders, the 
experiences of these courts need to be analyzed carefully. Although not specifically 
discussed in this context, nine promising components for effective court-based 
service coordination have been identified (Casey and Hewitt, 2001): 

1. Acknowledged court role in service coordination 

2. Judicial and court leadership 

3. An active policy committee of stakeholders 

4. Case-level service coordinators 

5. Centralized access to a service network 

6. Active court monitoring of compliance with orders 

7. Routine collection and use of data 

8. Creative use of resources 

9. Training and education related to service coordination 

It remains to be determined whether these components would work as well in 

general jurisdiction trial courts, in both civil and criminal jurisdictions. Thus, it is 
particularly important to learn to what extent this experience will improve how 
courts respond to the emerging challenges of an aging society! 

Gender and Race/Ethnic Bias 

During the 1980’s and 1990’s, the Supreme Courts of many states initiated 
studies of gender and race/ethnic bias in the courts. These efforts typically 
engaged the judiciary, bar associations, court administrators, private attorneys, law 
school faculty, researchers, and others in producing detailed analyses of existing 
issues and recommendations to address them. Gender and race are protected 
classes under the US Constitution and these efforts were motivated by a desire to 
ensure that the judiciary itself was administered fairly and equitably consistent with 
prevailing legal standards and sound public policy (“Gender Bias Study", 1989). 
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These efforts, in many states, produced exhaustive reports that examined specific 
areas of concern in great detail and led to ongoing efforts to educate judges, 
administrators, attorneys and others about problem areas and standards of 
appropriate conduct. 

Although age has not been determined to be a protected class, the 
demographics of aging ensure nonetheless that courts must address similar issues 
in the years ahead. The Massachusetts Report defined gender bias as existing 
“when decisions made or actions taken are based on preconceived or stereotypical 
notions about the nature, role, or capacity of men and women” (1989). The 
Pennsylvania Report was not as specific but similarly studied whether individuals 
were “treated” differently as “a party, witness, litigant, lawyer, court employee, or 
potential juror” based on racial, ethnic, or gender bias” (Final Report, 2003). 

It is instructive that these studies examine everything from jury selection, 
court employment practices, and courthouse interactions, to domestic violence 
processes, criminal justice and sentencing disparities, family law decisions, and 
civil damage awards. Recommendations are made to the judiciary, legislature, bar 
associations, law schools, and others as appropriate together with specific avenues 
for further research and education. The courts have made significant progress in 
identifying problem areas and in producing vigorous efforts to rectify them. Age is 
the next frontier! 

Elder Justice Centers in Florida: 

Elder Justice Centers represent one model for judicial response to the 
complex issues presented when elders interact with the courts. This problem- 
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solving type model has been developing in two judicial districts in Florida, where 
The Thirteenth Judicial District {Hillsborough County) and the Fifteenth Judicial 
District (Palm Beach County) have both created Elder Justice Centers (EJC’s) to 
address issues of elders. The overarching mission of each Center is to remove 
access barriers to the judicial system and to enhance linkages between elders and 
the court system, as well as the legal, health and social service systems. They differ 
significantly, however, in focus. Hillsborough directs two thirds of its resources to 
the Probate Court to assist with establishing accountability in guardianship cases, 
and the balance to serving victims of abuse and other crimes and to general 
assistance for elders with other matters. Palm Beach has a strong focus on elders 
arrested for crimes, including elders placed in jail, as well as a broad variety of other 
legal matters that are referred to the EJC by the court. Recently EJC-PBC staff 
began assisting the Probate Court by reviewing guardianship reports, and 
conducting court-ordered investigations to ascertain the status and well-being of 
wards of the court. 

Both EJCs function as offices of the judicial system, not as independent 
advocates for particular elders. They do provide information and referrals to 
elders, as appropriate, while also serving as experts to judges on the backgrounds 
and needs of individual defendants or victims. Both Centers try to address the 
inevitable fear, confusion, uncertainty, and lack of confidence experienced by many 
elders confronting the courts for perhaps the first time, especially those with 
dementia or mental health issues. These experiences can be quite traumatic 
regardless of an individual’s status as victim, defendant, or witness. 
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The following examples illustrate how the EJC in Palm Beach County 

provides assistance both to the court and to the accused elder: 

CASE 1 : A 76- year old female charged with domestic battery (spouse abuse). After 
screening this woman in jail the caseworker recommended that the court order a 
mental health evaluation. Based upon further observation in the home, the 
caseworker made a referral to the Alzheimer's Community Care Association, which 
diagnosed dementia with delusions. The spouse was referred to a psychiatrist. The 
Court accepted a plea agreement at the arraignment and both parties were 
eventually placed in an assisted living facility. 

CASE 2: A man lashed out at his wife, who has dementia, by slapping her across the 
face several times. A neighbor who is a police officer witnessed the occurrence 
while off duty. The man was arrested and his wife was brought to an unknown, safe 
location. The EJC was notified of the arrest through pre-trial services and 
immediately responded at First Appearance. The EJC contacted the local 
Alzheimer’s agency for information and referral, and recommended to the court that 
the defendant be educated about Alzheimer’s Disease and that the victim be placed 
at an area hospital. The defendant was immediately released to care for his wife and 
to continue receiving training as a caregiver for a spouse with Alzheimer’s Disease. 
The court ordered EJC staff to provide periodic supervisory review of the case to 
ensure no further incidents. 

CASE 3: A 67-year old woman was charged with domestic battery against her 
daughter and jailed. Initial screening prior to the First Appearance revealed a history 
of psychological conditions, including bi-polar disorder. The woman had ceased 
taking prescribed medication because of severe side effects. The caseworker 
recommended an inpatient hospital mental health evaluation. A psychiatrist saw the 
perpetrator and prescribed new medications. The caseworker recommended 
continuation of this treatment plan, which was accepted by the court in connection 
with a plea agreement between the woman and the State Attorney. 

CASE 4; A 70-year old woman was arrested and jailed for shoplifting $8.00 worth of 
merchandise. The caseworker noted indications of dementia at the screening prior 
to the First Appearance. The worker contacted the perpetrator’s daughter who 
confirmed that her mother lived in Gainesville where she had been diagnosed with 
Alzheimer’s Disease. Upon recommendation of the State Attorney, the case was 
dismissed at the arraignment. 


In each of these situations, EJC staff - typically social workers or persons 
with a mental health or criminal justice background — appear in open court and 
provide the information to the prosecutor, public defender and judge. Without the 
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presence of the EJC, these matters probably would have resulted in different 
outcomes. Specialized staff allowed the courts to consider the totality of 
circumstances, not just the criminai behavior. A more complete description of the 
EJC in the Fifteenth Judicial Circuit is included in the attached report. 

There are, of course, an infinite array of potential situations that can result in 
crime and victimization, especially elder abuse. As the Committee is well aware, 
persons with dementia and/or mental illness are prone to exhibit violent behavior as 
well as being at increased risk for victimization, and have specialized needs whether 
victims or offenders. For example, in a telephone survey of 277 caregivers who 
receive at least some state or federally-funded home and community-based services 
conducted by The Center on Aging in 2003, 12.4% of caregivers of elders with 
Alzheimer’s Disease or other dementia reported that they had been slapped or 
kicked within the last year by the elder they cared for compared to less than 1% for 
caregivers of elders without dementia. Of course, many of these situations are 
never reported to protective services or law enforcement and solid research on 
these types of data is lacking. 

Lessons Learned: 

Although data collected from surveys and site visits in our national study are 
still being analyzed by project staff, it is possible to identify some key findings and 
draw preliminary conclusions as related to the subject of this hearing. In addition to 
drawing upon knowledge of Palm Beach County, we made site visits to Reno, 
Nevada, Phoenix, Arizona, Tampa, Sarasota, and Ft. Lauderdale, Florida, 

Wilmington, Delaware and Minneapolis, Minnesota. Although Tampa is the only one 
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of these other Jurisdictions that has a specific program designed for elders, judges, 
court administrators and human services professionals provided relevant 
background information on new initiatives and insights on issues affecting other 
special populations as well as elders. 

Mental health courts and other problem-solving courts, as described above, 
represent a judicial philosophy that examines individual cases from a more global 
than traditional and narrow justice perspective. In other words, although the court’s 
starting point is a violation of the law, its focus is on “recovery” of the offender, 
consistent with “justice” for the victim, i.e., a determination that something wrong 
has been committed and that appropriate actions have been taken to try to prevent a 
re-occurrence. There is an emphasis on identifying health and service needs, 
coordination with resources in the community, and ensuring a motivated defendant 
and accountability for future behavior. To achieve this, the court needs both the 
availability of services and professional support to “boundary span” and coordinate 
them. Judges in these courts typically commit considerable time and effort to 
overcome barriers to service. 

Issues about availability of and access to services, especially for persons 
with dementia and/or mental health problems, are substantial in most communities. 
Services are limited. Many service providers are not closely linked to the courts or 
law enforcement. In Palm Beach County, Florida, one group of providers of 
services to persons with Alzheimer's Disease or related disorders, is proposing “A 
Model for a Dementia - Specific Stabilization Process” that would eliminate forced 
and inappropriate entry to the mental health system, and provide a “Circle of Care” 
for at-risk persons. The courts need to be able to identify appropriate services and 



73 


to access them effectively. This is particularly relevant for both victims and 
offenders in abuse cases and other types of crimes. 

Guardianship proceedings, in every jurisdiction, represent a major challenge 
in terms of the availability of trained guardians and accountability for the delivery of 
required services and financial management. This area has been called the next 
“ticking time bomb” in the courts by the President of the National Judicial College. 

It is fundamentally an issue of what resources a court can create, or otherwise 
obtain, to help ensure that the court's responsibilities and court orders are fully 
executed. We have been informed that too often probate or courts in other 
jurisdictions handling guardianship (or conservatorship) matters are still the court’s 
stepchild and without resources. Maricopa County, (Phoenix) and Hillsborough 
County (Tampa) are two examples of jurisdictions with guardian review projects that 
have addressed this area successfully. Reno, Nevada has a unique program that 
provides the equivalent of a “guardian ad litem” to assist wards and to provide 
independent information to the courts. Because of the critical importance of 
guardianship in the area of abuse for those with dementia and/or mental illness, 
additional research is essential. 

Older victims of abuse and other crimes, particularly those with mental health 
issues, need emergency assistance. Whether provided by a court program (Tampa) 
an outside agency (the Delaware Department of Justice), or a private non-profit 
agency (Palm Beach and Delaware), victims are often fearful of the law and judicial 
process. They are concerned about potential repercussions and loss of social 
support, and are often devastated by the reality of what has happened to them. 

They need specialized assistance by professionals trained in serving elders. 
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including immediate services, transportation, assistance with filing for restraining 
orders and victims’ claims, guidance about the judicial process and, most 
importantly, the skill to examine and address underlying issues beyond the 
immediate problem. The professional must be an advocate with the prosecutor’s 
office which often will decline prosecution without a “competent” victim/witness. 
We heard that prosecution of “elder cases” today is where domestic violence and 
sexual assault cases were 25 years ago, i.e., difficult to pursue without a strong, 
capable victim/witness and overwhelming physical evidence. Indeed, the victim 
advocate must be able to detect and overcome ageist behavior at all stages of the 
process. 

Conclusions: 

There are a number of conclusions that begin to emerge from analysis of data 
and interviews that are relevant to the theme of today's hearing; 

1 . Leadership of the judicial branch, in collaboration with professionals in health 
and social services for elders, is essential to successfully address these 
issues. 

2. The concept of a specialized problem-solving “Elders Court” should be pilot- 
tested in interested jurisdictions. 

3. “Eider Justice Centers” should be further implemented and rigorously 
evaluated. 

4. Specialized staff support is necessary for establishing community 
collaboration. 

5. Education of the judiciary, the bar, and law enforcement about the physical, 
psychological, and social characteristics of aging is a primary requirement. 
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6. Standards of accountability are required for courts with jurisdiction over 
guardianship/conservatorships proceedings. 

7. The judiciary should collaborate with community leadership to ensure 
availability of dementia specific and mental health specific services for older 
victims and offenders. 

8. Each jurisdiction should establish the capability to recruit, train, and manage 
volunteers, especially older volunteers, to provide direct, personal support to 
elders engaged with the court system. 

9. Each jurisdiction should develop an information system capable of tracking 
data on elders in the court system and of identifying recurrent problem areas 
that require system-wide community attention. 

10. The issues of an aging America should be identified as a judicial priority and 
addressed with a spirit of innovation and experimentation! 
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Introduction: 

This report documents an assessment of the Elder Justice Center (EJC) administered 
by the Fifteenth Judicial Circuit in Palm Beach County, Florida. The assessment, funded by 
the Quantum Foundation and conducted by The Center on Aging of Florida International 
University, consists of two Phases. Phase I addresses a variety of operational issues 
identified during the first year activity of the EJC and was completed December 31, 2002. It 
includes a series of recommendations for the Administrative Office of the Court as well as the 
Office’s responses. 

Phase II focuses primarily on creation of an effective information system for the EJC 
that enables it to document case activity and track referrals of individual older people who 
received services from it. This was a major recommendation in the Phase I report and its 
importance was magnified in the early months of 2003 when the EJC experienced substantial 
turnover in staff. The Center on Aging provided technical assistance to new EJC staff to help 
design a more comprehensive system. This system, now in the process of becoming fully 
operational, will enable the EJC to track and document outcomes and to compile regular 
reports on needs and issues affecting older people who have court-related problems. Phase 
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II also updates EJC activity in selected areas previously identified, such as its role in 
guardianship matters, and includes recommendations for future consideration. 

Overview: 

The Eider Justice Center was established in 2001 by the Chief Judge of the Fifteenth 
Judicial Circuit to improve access to the courts, both civil and criminal, by older people and to 
enhance linkages between the legal system and health and social services systems in the 
community that can help remove barriers that might impede effective access. The Palm 
Beach County Commission recognized the importance of addressing this issue and currently 
funds the EJC with approximately $150,000 through June 2004. There was a growing 
recognition that the demographics of aging in Palm Beach County were having an increasing 
impact on the courts and justice system. For example, professionals who work with the older 
population were identifying cases of arrests and jailing of persons with dementia. The court 
system itself was experiencing an increase of older people, particularly in guardianship 
cases. In general, there were more older people in the courthouse whose legal problems 
were not the real underlying problems that caused them to be there. It is the fundamental 
goal of the EJC to identify those underlying problems and to assist the courts in getting them 
addressed by appropriate community resources. 

Furthermore, in addition to increasing numbers of older people in the community, there 
also has been an increasing diversity of race, ethnicity, language, education and income, and 
living arrangements. The physiological, psychological and social profiles of older people have 
become more complex. Likewise, there is a greater incidence of disease with increasing age, 
including dementia, cancer, joint and bone diseases, vision and hearing loss, and memory 
loss and loss of cognition. There is more use of prescription medications. In a broader social 
context, of course, older adults also may experience loss of roles through retirement, 
widowhood and bereavement, isolation, depression, and substance abuse. These factors, 
individually or in many combinations, result not only in more older people coming into contact 
with the court system, but presenting with more much more varied and complex personal 
circumstances as well. 

In recognition of these factors, the Elder Justice Center represents an important effort 
by the Administrative Office both to respond to the needs of older people and to promote the 
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more effective administration of the court system. It builds upon the Fifteenth Circuit's 
experience and tradition, as well as those of other jurisdictions, of creating specialized offices 
that can enhance the court system's capacity to streamline operations and improve 
responsiveness to people engaged in the system. Specific examples include the Self-Help 
Center, the Domestic Violence Intake Unit, and mediation offered by the Alternative Dispute 
Resolution Office. 

The emerging role of the EJC, nonetheless, is still very unique among judicial circuits 
in Florida and the United States. A number of conceptual and operational issues are still in 
the process of evolving. Therefore, it is important to continue to analyze the further 
development of the EJC and the ways in which it addresses and prioritizes the following 
issues: 

1 . Ensure physical access to the courts, including appropriate assistance for those with 
vision and hearing problems. 

2. Assess older adults who are incarcerated following arrest or booking in order to assist 
courts with making appropriate decisions about dementia, mental illness, or physical 
health problems that could impact the next steps in legal proceedings, 

3. Educate the judiciary and courthouse staff about issues of aging and the special 
concerns and problems of elders engaged in the legal system. 

4. Ensure that older adults who otherwise come into contact with the court system are 
referred, as appropriate, to publicly-funded or private attorneys, and to health, mental 
health, and social services organizations to address non-legal problems that may 
affect the older adult's participation in the legal system. 

5. Educate law enforcement, and health, mental health and social services organizations 
about issues and barriers affecting elders' involvement with the court system. 

6. Educate older adults and the general community about issues of access to the courts 
and typical legal issues that may affect them. 

7. Address both the availability of sufficient numbers of guardians and the court’s 
capacity to review and monitor guardianship reports. 

8. Maintain an information system capable of tracking the case status of individual older 
adults, documenting outcomes, and compiling summary data on the legal, health and 
social service needs of older adults entering the Judicial system in order to help 
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identify patterns or issues for legislative, programmatic and/or budgetary 
improvements. 

9. Utilize technology, e.g., video linkages, to help improve access and effective 
participation by older adults in the court system. 

1 0. Obtain resources and staff to appropriately carry out any or all of these functions. 
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PHASE I 

CONSULTATION WITH THE 
FIFTEENTH JUDICIAL CIRCUIT 
ON THE 

OPERATIONS OF THE ELDER JUSTICE CENTER 
By 

Max B. Rothman, J.D., LL.M. 

Burton D. Dunlop, Ph.D. 

The Center on Aging 
Florida internationai University 

December 31, 2002 

In August 2002, the Quantum Foundation requested that The Center on Aging of 
Florida International University provide consulting services to the Fifteenth Judicial Circuit on 
the current and future operations of the Elder Justice Center (EJC). The EJC is funded by 
Palm Beach County and administered by the Fifteenth Circuit. This report summarizes the 
issues identified and recommendations made to the Chief Judge and the Court Administrator. 

METHODOLOGY 

In order to assess the operations of the EJC and its capacity to achieve its stated 
goals, we engaged in the following: 

1. Interviews with the Chief Judge, Court Administrator, EJC and other court 
administration staff, and two other judges of the Fifteenth Judicial Circuit, 

2. Interviews with members of the original Advisory Panel, including representatives 
of the State Attorney, Public Defender, Legal Aid Society, Area Agency on Aging, 
the private bar, Alzheimer’s Community Care, and a state representative. 

3. Interviews with representatives of law enforcement. 

4. Review of various materials and reports provided by the EJC. 
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5. Interviews and review of materials of the Elder Justice Center of the Thirteenth 
Judicial Circuit in Hillsborough County, a similar program now completing its third 
year of operation. 

The purpose of the consultation was to provide the Chief Judge and Court 
Administrator with an independent assessment of the operations of the EJC as well as 
recommendations to enhance its future effectiveness in serving older adults. 

PURPOSE OF THE EJC 

The stated mission of the EJC is “to identify and remove barriers within the local court 
system and to develop and enhance linkages between older adults, the legal system, medical 
and social services to ensure that the elderly of this circuit are provided a fair and reasonable 
voice in, and access to, the courts.” In carrying out this mission, one of the original primary 
objectives, strongly advocated by some members on the Advisory Panel, was to ensure 
intervention on behalf of older adults, particularly those with dementia or mental illness, who 
were arrested and jailed. Intervention is defined as meeting with the incarcerated person as 
early as possible following arrest, conducting an assessment of the individual's health, 
psychological and social status, assisting directly or through collaboration with other 
organizations, and recommending appropriate next steps to the Judge at First Appearance, 
In general, EJC staff are responsible for providing vital information to the Court and for 
making appropriate linkages with other legal, health and social organizations and agencies 
on behalf of all elders who seek their assistance. 

CRIMINAL COURT 

The EJC is an office of the Fifteenth Judicial Circuit. It is not a “law office” that offers 
legal representation to incarcerated or other elders charged with a criminal offense. Any 
court, of course, must ensure neutrality in all of its actions and decisions. Therefore, based 
upon its prior experience, and in recognition of the often special circumstances that may 
affect some persons among the Circuit’s growing older population, the Fifteenth Circuit 
determined that the EJC should carry out those responsibilities described above. 
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Thus, the EJC is not in an “adversarial” position. Rather, it functions as a unit of the 
Court in providing information and advocating actions that a Judge should take in furtherance 
of the pursuit of justice in a given case, including conditions for release from jail such as a 
mental health assessment that might indicate dementia or mental illness. Both the State 
Attorney and defense counsel, either public or private, have the opportunity to challenge an 
EJC recommendation at First Appearance or thereafter (in those matters in which EJC staff 
remain involved on behalf of the Court), Interviews with these attorneys, and with one Judge 
who sits at First Appearances, reflect agreement that the role as described above is vital to 
the administration of justice as well as the protection of vulnerable older adults. The EJC 
also reviews the criminal docket and routinely intervenes in cases involving those 70 and 
older even if not incarcerated. Staff attend the hearing or trial and consult with the judge as 
appropriate. 

There is a major concern, however, expressed by some members of the Advisory 
Panel, that EJC staff are not intervening early enough in the process to prevent unnecessary 
incarceration prior to First Appearance. One judge noted that this is an issue on weekends, 
typically in domestic violence cases involving elders, when there is little attention available 
from counsel on either side. This judge recommends that no elder be jailed until the Duty 
Judge is called and approves, thereby enabling the Court to notify the EJC for appropriate 
and timely intervention. We agree. 

LINKAGES WITH ATTORNEYS AND OTHER ORGANIZATIONS AND AGENCIES 

Developing linkages with the private bar and with health, mental health, and social 
services organizations is a primary function of the EJC. In matters both criminal and civil in 
nature, EJC staff assess individual situations and provide information and referral services to 
help guide older adults and their families to appropriate other professionals or organizations 
who can assist them. Because of the highly skilled backgrounds of the MSW and retired 
attorney who currently staff the EJC, it appears to provide high quality service to a caseload 
averaging over 80 individuals per month. This can be expected to increase during the winter 


months. 
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This responsibility represents a very unique contribution by the Fifteenth Judicial 
Circuit to older adults in Palm Beach County. There is only one other similar program, in 
Hillsborough County that operates in either Florida or the United States. Although there is a 
need to understand more about the nature and outcomes of referrals, the Fifteenth Circuit's 
program represents a potential model for providing meaningful access to the court system 
and to legal services. Nearly every key informant testified to the growing importance of this 
function in Palm Beach County, 

ACCESSIBILITY 

There is uniform agreement that the existence of the EJC in the County Courthouse 
helps to facilitate improved access by older adults to all services available. Some persons 
are referred to the EJC office by other Courthouse personnel and some call for assistance by 
phone. Judges and judicial staff also call upon EJC staff to assist in specific situations. 

These situations occur daily and are not always captured for data and informational 
purposes. One area, access to jury duty, has not yet been addressed by the EJC and offers 
a unique opportunity to work on issues first identified in the January, 1994 Action Plan of the 
Supreme Court of Florida Committee on Court-Related Needs of the Elderly and Persons 
with Disabilities. There is also a geographic issue related to accessibility in other 
courthouses in the Circuit. 

EDUCATION 


Education is a critical responsibility which, given the limits of EJC staffing, still needs to 
be more fully addressed. There has been no sustained effort to educate older adults 
throughout the community about the EJC and its services. This would include providing an 
overview of typical legal areas which may affect older people (based on actual EJC 
experience, these include consumer fraud, mortgage foreclosure and landlord-tenant 
problems, incapacity and guardianship, abuse, neglect and exploitation, planning for long- 
term care, and general understanding of the court system) and how they can access services 
to assist them. Community education is carried out extensively in Hillsborough County by its 
Senior Program Manager and appears to add greatly to the effectiveness and credibility of 
the EJC and the judicial system there. 
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There has been an ongoing, informal effort by EJC staff to educate the judiciary and 
some courthouse staff about aging and the needs of older adults. This area could be 
organized more systematically to improve knowledge and understanding by court personnel 
about issues of aging and to facilitate more effective utilization of EJC expertise. Efforts to 
educate other organizations, including law enforcement, about the EJC have been limited. 
Many do not know very much about what the EJC is actually doing at the present time and at 
least one was unsure whether the EJC was still operating. This requires greater attention in 
the immediate future. 

GUARDIANSHIP 


The draft study on guardianship commissioned by the EJC addresses two important 
issues also raised by the Probate Judge of the Fifteenth Judicial Circuit: the lack of public 
guardians and the lack of capacity by the Court to review and monitor guardianship reports. 
The former is outside the scope of the EJC and must be revisited by the judicial system, Palm 
Beach County Government and the State of Florida. The latter is a resource issue that can 
be addressed by additional EJC staff and volunteers. Given the excellent experience and the 
high level of judicial satisfaction in Hillsborough County in this regard, this option offers an 
appropriate and meaningful approach to resolution of this serious problem. It is essentially a 
matter of ensuring quality control over guardianships, preventing abuse, and maintaining the 
integrity of the Circuit Court’s Probate function. 

STAFF 


The EJC currently employs an MSW and an attorney (retired from another jurisdiction), 
both 80% time, and a clerical assistant. Although the social worker is the nominal "director” 
of the office, she does not have that title and is not recognized as having that authority by 
outside organizations or attorneys. One social worker in the Self-Help Office provides 
coverage for First Appearances on weekends. A second half-time MSW recently has been 
hired by the Court Administrator to be located at the County Jail to handle First Appearances. 
There is no regular use of volunteers. The MSW and attorney are both highly motivated and 
dedicated professionals who bring many years of experience to the program. 
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Two issues emerge. First is the question of whether there should be an Attorney 
Director or Senior Program Manager, as in Hillsborough County, who is publicly identified 
with the EJC. Although it is not absolutely essential to the daily operations of the program, an 
attorney with administrative skills would enhance the credibility of the EJC with many key 
players in the legal system. This person who should function full-time, would bring legal 
knowledge and some level of experience to the position. A Director or Senior Manager 
needs to help establish program priorities, organize and manage human resources and 
budgets, and serve as the public face of the EJC with older adults, the courts, referral 
organizations and the broader community. If a decision is made, however, not to have an 
attorney in this role, someone with legal experience should definitely continue to work in this 
program. 

The second issue concerns additional staffing, particularly in South County and in 
other judicial venues within the circuit. In the near term, the EJC should seek volunteers from 
the Senior Leadership Institute managed by the area agency on aging. They can be trained 
to serve as effective liaisons with the older adult community and can provide routine 
assistance such as regular follow-up or transportation to the courthouse under the 
supervision of the EJC’s professional staff. 


INFORMATION SYSTEM AND DATA 


The information system utilized to collect and organize data for the EJC is currently 
undergoing some changes to improve effectiveness. Written forms for intake, including a 
specific form for use at First Appearances, are utilized to capture relevant case information. 
This data will then be input into the program's computers and used for case tracking as welt 
as regular monthly reporting. As of this date, however, EJC staff have not had the time nor 
programming capability to discern trends or compile summary data on needs of those coming 
into the system. Information management is an area that clearly needs further attention. 

The “Monthly Intake Summary Report” for October shows 59 new clients and 97 
served in total. Thirty-six of them were criminal, including 6 domestic battery cases that 
typically involve incarceration upon arrest. The November Report shows 45 new clients and 
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74 served in total, including 43 criminal, of which 14 were domestic battery. The latter 
appears to be an area of increasing significance. However, although there is a daily log 
summarizing “significant' cases, it is difficult to assess the relative importance of each of them 
in terms of significance or expenditure of staff time. Again, this area should be the subject of 
further review. 

FUNDING SOURCES 


County funding currently supports the EJC. However, there is uncertainty whether it 
will continue following the State of Florida’s assumption of funding for the court system. 
Although a strong argument should be made for continuation of local revenue support, the 
EJC should aggressively pursue alternative sources as well. These would include local and 
national foundations, United Way, OMEGA, the area agency on aging, and others. Fund- 
raising should be a primary responsibility of a full-time Director. 

GEOGRAPHIC COVERAGE 


There was considerable concern expressed by many key informants about the limited 
services available in other parts of the Fifteenth Judicial Circuit, particularly South County. 
Much of this concern focused on the areas of guardianship and community education. With 
additional staff, including a full-time Director, and creative use of volunteers, the EJC should 
be able to more effectively address this issue. The increasing numbers of older adults in 
South County, as well as throughout most of Palm Beach County, will make this a more 
serious ongoing problem if not resolved in a timely manner. 

RELATIONSHIPS WITH AGENCIES. ATTORNEYS. AND ADVOCATES 

There is at present a sense of frustration expressed by those representatives who 
participated on the original Advisory Panel for the EJC. They do not believe they know "what 
the EJC is doing" or whether it is carrying out its original goals. Intentionally, there has been 
no formal communication during the period of this consultation other than interviews with 
them as key informants. Although most of the original panel have their own sense of “original 
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goals,” and their own priorities for the EJC, their collective sense of concern should be 
addressed promptly. 

This can be accomplished by reviewing with them the major areas addressed herein 
and by periodic, perhaps quarterly, meetings to review progress and issues. Since these 
well-known professionals all represent major interests and constituencies throughout the 
County, the EJC director also should maintain ongoing, informal communication and 
relationships with them individually. Undoubtedly, new and distinct concerns will emerge 
over time that are best resolved through close collaborative relationships. 

SUMIVIARY 

The EJC represents a substantial and innovative undertaking and investment by the 
Fifteenth Judicial Circuit. It has not been without controversy, but it represents a potential 
state and national model to improve the quality of access both to the judicial system and to 
health and special services by substantial numbers of older adults. Furthermore, the EJC 
has the potential to address effectively each of the areas identified herein and to continue to 
improve the availability of its services. The Fifteenth Judicial Circuit should continue to build 
upon its record as a leader on behalf of older adults. 

RECOMMENDATIONS 

The following are recommendations for the Fifteenth Judicial Circuit to address issues 
identified above. They are sequenced in order of ease of implementation in order to achieve 
maximum impact. 

1. Staff 


a. Name a director or senior manager, 

b. Recruit volunteers from the AAA's Senior Leadership Institute. 
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2. Criminal Court 


a. Develop a strategy to ensure that older adults incarcerated upon arrest do 
not remain in jail overnight without the opportunity to be assessed by an 
EJC staff member, 

3. Linkages and Relationships 

a. Meet with members of the original Advisory Panel to inform them of issues 
identified herein and actions taken or planned to address them. 

b. Charge the director with responsibility to maintain effective ongoing 
relationships and communication with them and, very importantly, with other 
referral organizations and agencies. 

4. Education 

a. Develop a strategy to systematically inform older adults and their families 
about the existence and role of the EJC and about typical legal areas that 
may affect them. This strategy should include the use of trained volunteers. 

b. Develop a strategy to educate the judiciary, courthouse staff and, especially, 
law enforcement, about the role and functions of the EJC. 

5. Geographic Access 

a. Develop a strategy, including use of Self-Help Centers, volunteers, and 
video linkages, to provide access to the EJC by older adults in courts 
throughout the County. 
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6. Guardianship 

a. Develop a strategy to implement recommendations from the draft study on 
guardianship concerning review and monitoring of guardianship reports. 

b. Review the current availability and quality of public guardians in the Circuit 
and develop a strategy to resolve current issues, 

7. Information System 

a. Develop a strategy to implement an information system that can track 
referrals and case status of individual older adults. 

b. Design the system to track the outcomes of individual cases and referrals 
from the EJC. 

c. Design the system to compile summary data on the legal, health, and social 
service needs of older adults entering the system in order to help identify 
issues for legislative, programmatic and/or budgetary improvements. 

8. Funding 

a. Charge the director with the responsibility of securing alternative 
funding sources for the future operations of the EJC. 
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CENTER ON AGING 


Susan d. Ferrantc 

COURT AOMINISTAATOR 


COUNTY COURTHOUSE 

West Palm Beach, Florida ooaoi 
5ei/3S5-8-»3l 

HTTP;//WWW.CO,PALM-BEACM.FL.US/CAOMIN 


February 1 1. 2003 


Max B. Rothman, J.D., LL.M. 
3000 N.E. !5r' Street, ACl-234 
North Miami, Florida 33181 

Dear Mr. Rothman: 


On behalf of the 1 5* Judicial Circuit, tharxk you for your insightful report on our Elder Justice 
Center. Toward that end, staff has reviewed your recommendations and is responding with 
respect to the anticipated action(s) to be taken. 

In the meantime, our offices look forward to working with you to further develop the services 
and resources of our Elder Justice Center. 



cc: Chief Judge Edward Fine 

Tieothy Henderson, Quantum Foundation 
Mayra Amador, Elder Justice Center 
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Responses to Recommendation 

1. Staff 

a. The 1 5th Circuit will closely monitor program activities to determine need for a program 
director. . 

b. The 1 5th Circuit will actively pursue volunteer recruitment. 

2. Criminal court 

The I5lh Circuit concurs with this recommendation and will work closely with law 
enforcement. Pretrial Services and Elder Justice Center to ensure reasonable accommodations. 

3. Linkages and Relationships 

a. The 1 5th concurs with this recommendation 

b. The 1 5th concurs with the assignment of these duties when and if a director selection is 
made. 

4. Education 

a. The 1 5th concurs with this recommendation 

b. The 1 5th concurs with this recommendation 

5. Geographic Access 

a. The 1 5th concurs with this recommendation 

6. Guardianship 

a. The I5th concurs with this recommendation and will work closely with Legal Aid and the 
community in developing a reliable and cohesive guardianship-monitoring program. 

b. The 15th concurs with this recommendation. 

7. Information System 

a. The 15th concurs with these recommendations and will evaluate programs in other 
jurisdictions for possible implementation in Palm Beach County. 

b. The I5tli concurs with these recommendations and will evaluate programs in other jurisdictions for 
possible implementation in Palm Beach County. 

c. The 15 th concurs with these recommendations and will evaluate programs in other jurisdictions for 
possible implementation in Palm Beach County. 

8. Funding 

The 1 5th concurs with the recommendation that the program director be charged with the task of 
securing alternative funding sources. 
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PHASE II 

CONSULTATION WITH THE 
FIFTEENTH JUDICIAL CIRCUIT 
ON THE 

OPERATIONS OF THE ELDER JUSTICE CENTER 
By 

Max B. Rothman, J.D., LL.M. 

Burton D. Dunlop, Ph.D. 

Lourdes T. Rivas 
The Center on Aging 
Florida international University 

October 3, 2003 


The primary objectives of Phase II are as follows: 

a. Develop a strategy to implement an information system that can track referrals and case 
status of individual older adults who come in contact with the EJC. 

b. Design the system to track the outcomes of individual cases and referrals from the EJC. 

c. Design the system to compile summary data on the legal, health, and social service 
needs of older adults entering the system in order to better understand the nature of 
issues affecting them in the justice system so that legislative, programmatic, or budgetary 
improvements can be considered, and to help identify issues for future community 
resolution. 


d. Provide assistance on operational issues raised by the EJC staff. 
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Background 

Phase II of this assessment began in April 2003. In early 2003, the EJC experienced 
turnover in staff affecting the program director and the clerical staff member responsible for 
creating a physical file as well as entering data electronically. Staffing also included a non- 
licensed Florida attorney working a part-time schedule. The Court Administrator then named 
a new Director, an MSW who had worked part-time with the EJC while a member of the Self- 
Help Center, and also approved a full-time position combining the responsibilities of a 
caseworker with some clerical duties. This person has an educational background in criminal 
justice and began in April. She had been working for the past seven months in another 
branch of the court. Finally, in August, another MSW with experience in guardianships and 
background as a care manager, was added to the staff specifically to handle guardianship 
matters in the Probate Division. In total, there are now four staff members working 
specifically on elder justice cases. However, given the increasing volume of cases handled by 
the EJC, staff in the Self-Help Center have been cross-trained to assist EJC staff as needed. 

Information System 


The information system in place to log and enter data is an ACCESS database. The 
system is divided into two main components; EJC-Generaled Information and Outside 
Agency Information. Each area has its respective screens that are used to capture relevant 
data. The EJC-Generated information contains: 1) an index screen which captures basic 
demographic information; 2) an intake screen which captures general information on the 
case, including referral sources: 3) a criminal and civil screen that captures information such 
as case numbers, booking numbers, and charges; and finally, 4) a case notes screen in free- 
form format that allows the user to enter narratives and notes related to the case. The 
Outside Agency Information component is not being used by the EJC at this time, partly 
because screens contained in this section are more appropriate for recording information 
gathered in drug court. 

In general, the database was not being used all the time to capture information that the 
EJC caseworkers were collecting. This was mainly due to two reasons:! ) EJC staff had very 
little training on how to use the database, and 2) the fields were not defined so the user was 
able to type in any answer in the data fields and the database would accept and record it. For 
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example, a data field in the intake screen may ask “reason for intake", and the EJC 
caseworker could type in l&R, or information and referral or just leave it blank. Regardless of 
the answer, and how the answer was typed in, the database would accept and record the 
transaction. 


The reporting capabilities in an ACCESS database are very strong. It allows the user 
to create a large variety of reports that can be used for management as well as produce case 
statistics defined by the user. To produce valid and complete reports, it is essential that the 
data fields within the respective data screens 1) identify and give a selection of the most 
common responses for the data field in question, and 2) be given an operational definition, 
which would ensure that the data collected and inputted into the database are treated in a 
consistent manner. EJC staff were not fully trained as users of the database and were 
unfamiliar with the full capability of the system and availability of reports. These challenges 
were quickly recognized and, shortly thereafter, the MIS Director of the Fifteenth Circuit Court 
was contacted to provide initial user training. At the same time. The Center on Aging staff 
began the process of defining and documenting the purpose and use for the data fields. This 
began by identifying the most commonly used screens pertinent to the work of the EJC, i.e., 
the index and intake screens of the database. This effort would ultimately ensure that 
information being entered could be outputted and interpreted in a consistent and 
understandable manner, thereby ensuring reliable back-end reports. The goal of 
standardizing the data has been a main focus for Phase II of this project. 

The process began by identifying the source documents in place and the process flow 
of information used for purposes of capturing and recording specific case information. There 
was a one-page "intake and inquiry form” used by EJC staff for jail cases only. The inquiry 
form captured basic demographic information and included space for medical and 
psychological history. The intake and inquiry form would eventually become part of the client 
physical file. Client physical tiles had been created and maintained by the former clerical 
staff. The Center on Aging staff discussed with the EJC Director possible methods for 
maintaining the physical files in consistent order to supplement information being captured in 
the database. At this time, the EJC staff is in the process of establishing a filing methodology. 



96 


Aside from the intake and inquiry form that was being used to gather information for 
jail cases, there was no other source document being used to record and note user 
information gathered at different points of contact. Lack of an adequate and more 
comprehensive source document for recording most types of cases and contacts, and actual 
work being performed, precluded the EJC staff from clearly documenting and recording their 
volume of work or producing statistics on types of cases handled. Thus, over several months 
The Center on Aging staff worked closely with EJC staff to create two new source documents 
that would be all-inclusive of their daily activities and contacts: a Comprehensive and a Short 
Intake and Information form. (See addenda I & II). These newly created forms contained 
specific data field responses for each of the questions most commonly asked by the EJC 
case worker across contacts, meaning it could be used to document information for phone 
contacts, jail cases, criminal and civil cases, and information inquiries, etc. The source 
documents were tested by the EJC staff for several weeks and went through many revisions 
before they became final. Today, staff are consistently using the source documents for 
gathering and recording all types of client contact information. The next step in completing 
this part of the project is to have the court MIS Director add the detailed data menu guided by 
the source documents for each of the fields previously discussed as they relate to the index 
and intake screens of the database. Once this step has been accomplished, the EJC staff 
will be able to identify the type and frequency of reports they will produce. The Center on 
Aging staff has had some preliminary discussion with the EJC staff on the categories of 
reports that can be created in the system (i.e., client reports by status, incident, month, and 
caseworker). This type of report will assist the EJC staff manage their caseloads and ensure 
timely follow-up on assignments of the EJC caseworker. Furthermore, it is important that the 
EJC's information system be utilized to produce other types of operational, client and 
management reports. For example, it appears that although relatively few in number, jail 
cases account for a substantial expenditure of time of one member of the staff. 
Misdemeanors, serious motor vehicle offenses, and guardianships, however, appear to be 
areas generating the most cases. This needs to be documented through regular reporting. 
Likewise, guardianship data need to be captured in the monitoring process in order to 
generate regular reports. 
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Outcomes 


EJC staff provide information to individual older persons, make referrals, conduct 
screenings, collect background data for the Court, and make recommendations to judges to 
assist in reaching the most appropriate outcomes for each case. Ultimate outcomes, of 
course, vary on a case-by-case basis and will differ depending on the specific circumstances 
and facts pertaining to each case. The EJC, it is worth mentioning, bears no responsibility for 
ultimate litigant outcomes. Much that determines such end results does lie within the purview 
of the Court system, however. 

Nonetheless, there are some intermediate outcomes at the aggregate level, which the 
EJC should pursue. Actions leading to these intermediate outcomes could be expected to 
increase the chances of positive impacts for litigants and older adults otherwise engaged in 
the court system as well as assist in the processes of the court: 

Information System 

EJC staff are able to produce from the information system accurate and up-to-date 
monthly and yearly as well as ad hoc reports on all cases processed by the EJC by 
type of case. 

Individual physical files on all cases processed by the EJC are maintained in 
standardized, complete, and up-to-date form and can serve as a reliable back-up to 
the computerized system. 

Prioritizing Cases 

Specific standards are in place and consistently followed pertaining to: the types of 
cases that will be accepted for potential assistance from the EJC and type and extent 
of services to be provided by type of case, including procedure for receiving and 
responding to weekend notification of arrests and jailing of older persons. 
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Jail Cases 


All jail cases referred by Corrections are screened and, when appropriate, 
recommended to the Court for a full physical or mental assessment. 

Linkages with Providers 

All provider agreements are replaced with ones that require on-going feedback to the 
EJC on persons the EJC refers. 

The EJC obtains a signed release from all persons served that allows the EJC to 
access their medical records for use in providing recommendations to the court when 
appropriate. 

Guardianships 

The roles and level of training required for EJC staff and volunteers involved in 
investigation of guardianship cases are clearly specified and consistently followed. 

All cases on the list of wards assigned to the EJC are categorized as open, closed, or 
deceased and their addresses as well as contact information on their guardians and 
attorneys are all updated. 

Trained volunteers check on the well-being of all wards whose annual reports have not 
been filed by their guardians or whose situations are identified by the Probate Judge 
as needing investigation. 


Other Objectives 


I. Prioritizing cases 

The EJC receives referrals from numerous sources including the Clerk’s Office, the 
State Attorney's Office, the Public Defender's Office, family members and, of course, older 
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people themselves. The most consistent referral source for the EJC is pre-trial services. 
Because the EJC receives referrals from so many different sources, however, staff has 
developed through time certain informal processes to assist them in prioritizing their 
involvement with cases. 

The Fifteenth Circuit Clerk's Office faxes to the EJC a daily “EJC criminal docket" (it is 
also available to the EJC caseworker online). This docket is specific to the EJC in that it lists 
only those individuals 60 or older who are scheduled for court that day. The EJC docket also 
is specific to the type of court the older person is scheduled for and is inclusive of both the 
South Court appointments located in Delray Beach and the North Court located in West Palm 
Beach. The EJC caseworker attempts to contact each individual listed on the docket at 
North Court in order to remind each of his or her court appointment. It also allows the EJC 
caseworker to introduce herself and explain the EJC’s role. Not all older persons listed on 
the EJC criminal docket become clients of the EJC. In fact, those individuals who already 
have private attorneys are not contacted at all. This recent effort by EJC staff was undertaken 
to reduce the substantial number of older persons who miss their court appearances and 
appointments. While commendable, EJC staff do not have access to demographic 
information for them and, therefore, spend a considerable amount of time attempting to 
obtain telephone contact information. 

The other most common referral source is pre-trial services located at Gun Club (the 
County jail). Jail cases are a high priority for the EJC caseworker. Each weekday morning, 
after receiving a phone call from pre-trial services whenever a person 60 or older has been 
placed in jail within the previous 24 hours, the EJC receives a formal document from pre-trial 
services titled, “Arrest Record”. The arrest record provides the EJC caseworker with 
necessary information relative to the case, including the charges. These cases are all 
scheduled for First Appearance in court located at the jail either first thing in the morning or 
early in the afternoon. The EJC caseworker will visit the older person, usually just prior to 
First Appearance, to conduct a preliminary screening. Typically, the EJC caseworker has only 
ten to fifteen minutes to explain the purpose of the EJC and to interview the older individual. 
This brief visit presents a major challenge to the EJC caseworker because it may not always 
provide enough time to gain a level of trust necessary for gathering information concerning 
health or mental status or other background detail needed by the Court. This suggests the 
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need to work with the Palm Beach County Sheriff’s Office to address arrests of persons 60 
and over in a more timely and responsive manner. On the other hand, the EJC staff have 
established relationships with many Public Defenders and the State Attorneys' Office, 
allowing the caseworker to interact with them constructively and coordinate efforts relative to 
this stage of the case. While this coordinated effort is becoming more prevalent and 
customary, some private attorneys remain hesitant in their interaction and coordination with 
the caseworker because of a level of uncertainty about the EJC's role. 

While the two most common referral sources for the EJC remain pre-trial services and 
the Clerk's Office, EJC’s method of prioritizing cases to ensure they are aiding those older 
persons most in need of assistance continues to evolve. Cases involving domestic violence 
and theft are current priorities; however, all cases are discussed and “staffed" with the 
Director to ensure that staff time remains focused on cases identified as high priority. 

II. Linkages with providers 

The EJC has referral agreements with many community providers, including mental 
health, social services, legal aid, alcohol and substance abuse organizations. In instances 
where the EJC caseworker makes a recommendation to a judge regarding a mental health 
evaluation, the older person's insurance coverage may be adequate to pay for it; if not, the 
EJC caseworker will make a referral to the public mental health facility. However, due to strict 
privacy laws surrounding mental health, the EJC staff rarely receives feedback from the 
service provider on the outcome of the evaluation (the evaluation results are provided directly 
to the Court). Other types of referrals to providers such as social services or home health 
agencies are sometimes made by the EJC caseworker. However, because of loosely worded 
referral agreements, providers are not contractually obligated to accept a referral from the 
EJC and, if they do, they are not obligated by contract to provide feedback. Since the 
provider does not receive any reimbursement directly from the EJC for referrals, little 
incentive exists to report back client outcomes. 

In fact, this issue is symptomatic of what is a major underlying gap in the health and 
social services fabric of most communities in Florida and throughout the United States: the 
inability to identify, assess, and provide appropriate residential treatment options for older 
persons with mental health problems and/or dementia. This is a quality of life issue that goes 
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to the heart of the revolving cycle of arrests, guardianship proceedings, serious motor vehicle 
violations and other situations that ultimately produce the burgeoning numbers of elders in 
the courthouse. The EJC can take a leadership role in the community by clearly 
documenting these phenomena and by working with the human services community, law 
enforcement. Palm Beach County government, and funding organizations to fashion realistic 
solutions. 

III. Guardianship 

In Phase I, The Center on Aging raised two specific issues relating to the Guardianship 
program: the inadequate number of guardians and the lack of capacity by the Probate Court 
to review and monitor guardianship reports. In May 2003 the EJC inherited responsibility for 
assisting the Probate Court for the north part of Palm Beach County (at this time, it does not 
have responsibility in the south part of the County). As of August, there were 1800 wards 
that needed to be contacted to update their information with the Clerk's Office. Given this 
new responsibility, EJC staff have attended basic training, but will require more in-depth 
training in order to provide effective direction to five older volunteers who were recruited to 
assist in this process. 

As noted above, in order to address these important tasks, the EJC hired a full-time 
person possessing experience working with guardianship issues in the community to serve 
as guardianship project leader. The EJC's current responsibilities are as follows: 

a. categorize every case on the 1800 person list as open, closed or deceased, 

b. update ward information on living arrangements/addresses and names of 
guardians and attorneys, 

c. check on the well-being of wards whose annual reports have not been filed by 
their respective guardians, and 
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d. investigate (when necessary) cases that are identified by the Probate Judge for 
review (i.e., may require a visit to the ward's home and an assessment of his or 
her well-being, finances, and physical surroundings). 

Responsibilities for guardianship matters likely will continue to evolve and the 
volunteer component will most likely become a major component of the process. The 
guardianship project leader believes the volunteer component is key to future improvement 
and a strong, viable system for monitoring guardianships. Volunteers will be thoroughly 
screened and trained appropriately to handle both routine and more complicated cases. 
Monitoring of cases is scheduled to begin as soon as training is completed, which the EJC 
project leader estimates will be in November. In addition to volunteer recruitment and training, 
the EJC will propose a standard fee structure for guardians. This will help ensure that 
guardian fees and rates are reasonable and commensurate with services rendered as well as 
protect the assets of wards against excessive charges. 

The Center on Aging provided information to the EJC guardianship project leader 
regarding a new State advisory group on guardianship. Through contact with this group, the 
EJC can assist the State in developing new protocols and standards for ensuring the safety, 
protection and overall well being of elder wards in Florida's system as well as stay abreast of 
statewide developments in this increasingly visible arena of public policy, 

RECOMMENDATIONS-PHASE II 


During the next 12 months, the EJC should undertake the following activities: 

Information System 

1 . Create operational definitions for data fields in the database as related to the relevant 
system screens utilized by EJC staff. 


2, Establish written policies and procedures particular to the database and how 
information is captured and subsequently entered. 
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3. Standardize the type of information that will be kept in the individual physical file as 
well as establish a methodology for the filing system. 

4. Identify type and frequency of operational, client and management reports that will be 
generated from the system. 

5. Document the type of cases handled by the EJC on a monthly basis and yearly basis, 
including jail cases, misdemeanors, motor vehicle offenses, and guardianships. 

6. Work to incorporate measures of the guardianship monitoring process into the 
information system. 

Outcomes 


1. Operationalize all proposed outcome measures, including making use of the 
information system whenever applicable. 

Prioritizing Cases 

1 . Develop specific standards for matters that will be accepted by the EJC, including 
such factors as type of case, age of older person, or other factors defined by the EJC 
in collaboration with the Court Administrator’s Office. 

2. Develop specific guidelines for the type and extent of services to be provided by EJC 
staff in each different type of case. 

3. Work with the Palm Beach County Sheriffs Office to standardize procedure for 
receiving and responding to evening and weekend notification of arrests and jailing of 
older persons. 
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Linkages with providers 

1 . Review the current provider agreement to strengthen language that would require on- 
going feedback to EJC staff on persons referred to providers. 

2. Obtain authorization from persons referred for access to personal and medical 
information (post-referral) in order to assist with providing recommendations to the 
court for appropriate disposition. 

3. Initiate a community-wide effort to address the needs of older persons with problems 
of mental health and/or dementia. 

Guardianship 

1 . Review the specific roles and levei of training required for staff and volunteers involved 
in the investigation of guardianship cases. 

General 


1 , Further define the mission and objectives of the EJC and communicate this 
consistently to older persons, court staff, providers, and the community-at-large. 

2, Educate court offices that most typically interact with the EJC on the role of the EJC 
caseworker in relation to routine cases. 

3, Prepare one or more proposals for pilot projects to enhance EJC capacity. 
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Addendum I 



4. Medical Information; 

Treating Physician: Name _ 

Phone Number ( ) 

Current Meds; 

Medical history (conditions): 
Psychological history: 
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Alcohol/drug history: 

5. Insurance Information: (What kind of heaith insurance coverage do they have) 

VA Medicaid only Medicare only Dual eligible 

Private insurance 

6. Income Information: (sources of income) 

Social security Total Monthly Income $ 

Pension 

Employment F/T P/T 

Alimony Other 

7. Initial Services provided: 

o IF IN JAIL 

Face to face assessment 

Assistance at 1*' appearance 

Other 

o IF A COURT CASE 

Assistance in finding the court room 

Accompany the client to court 

Other 


PD Appointed: Yes No 

Private Attorney: Yes No 

Name: 

o IF INFORMATION & REFERRAL 

Social service provider Private attorney 

Mental health provider Legal aide 

Self-help center Housing Authority 

Alcohol and substance abuse provider 

Other: 

8. Case Status: Open Closed: date / / .Not applicable 

9. Follow-up required: Yes No 

10. Reason for follow-up: 

Court date Pending information _On-going assistance 

State Recommended action: 

o Begin date: End date: 


CONDITIONS BY THE COURT 


Division _ 

Judge 

Name: 


Room # 


date: / / 

date: / / 


Comments: 
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Addendum II 


Elder Justice Center 
Short Information & Intake Form 


Demographic Information 

Date 

First name 

Social Security No. / / 

Phone Number: { ) 

Address: 

Other Address; 

Family Contact: (Name) 

Race: White Black 

Marital Status: Married 

Spouse/partner name: 


EJC Case Manager: 

EJC Case Number: 

New Client; Yes No 

Gender: Male Female 

Last Name 

Date of Birth: / / Age 


Tel: ( 

.Hispanic Asian 


Single . 


. Separated . 


DOB: 


Indian 

Widow 

/ / 


Divorced 
_Age 


8. Initial Contact was made: 

In-court Walk-in By mail or fax 

By phone In jail EJC daily docket 

Third party: Name: 


9. Reason for intake: 

Information (only) Information & referral 


.Civil legal matter (specify) 

lawsuit 

probate 

eviction 

ejection 

small claims 

bankruptcy 

divorce 


Criminal legal matter (specify): 

DIU 

simple battery 

domestic violence/assault 

speeding 

leaving the scene of an accident 

driving w/suspended/revoked license 

other: 

booking # case # 


10. Referred by: 

Pre trial services 

Judge 

State Attorney 

Other 


.Self-help Family member 

. Self-referral Court records 

.Public Defender 
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11. Initial Services provided: 

o IF INFORMATION & REFERRAL 

Social service provider 

Mental health provider 

Self-help center 

Alcohol and substance abuse provider 

Other: 

5. Case Status: Open Closed: date / / 

6. Follow-up required: Yes No 

7. Reason for follow-up: 

Court date Pending information 

State Recommended action: 

o Begin date: / / End date: 


Private attorney 
Legal aide 
Housing Authority 


Not applicable 


On-going assistance 


J /. 


Comments: 
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Addendum III 
Case Examples 

1 . Civil Court— assisted an 83-year old woman whose adopted daughter had 
engaged in identity theft involving the woman's credit cards. The EJC 
caseworker counseled the woman who had been sued by a credit card 
company, accompanied her and her son to court, provided background about 
the case to the judge and explained to the woman that the judge recommended 
that they (the credit card company) pursue another option for collection. The 
final disposition of the case has not been determined. 

2. Criminal Court— assisted a 73-year old man in jail for carrying a conceaied 
weapon and resisting arrest. The caseworker investigated background 
information on the case and recommended a mental health intervention. The 
judge placed him under house arrest, probation and ordered regular contact 
with the EJC. Because of issues of non-compliance, the caseworker is 
investigating further details on his health status and the case remains open. 

3. Traffic— assisted an 81 -year old woman arrested for driving with a suspended 
license. A preliminary screening indicated the need for an assessment from the 
Memory Disorder Clinic, This resulted in confirmation of vascular dementia. The 
caseworker made a recommendation to the woman’s daughter that she seek an 
attorney and provided to her about information on guardianship. 

4. Criminai— assisted a 76- year old female charged with domestic battery 
(spouse abuse). After a screening in jail, the caseworker recommended that the 
court order a mental health evaluation. Based upon further observation in the 
home, the caseworker made a referral to the Alzheimer’s Community Care 
Association, which diagnosed dementia with delusions. The spouse was 
referred to a psychiatrist. The Court has accepted a plea agreement at the 
arraignment and both parties were eventually placed in an assisted living 
facility. 
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5. Criminal — assisted a 70-year old woman arrested and jailed for shoplifting 
$8.00 worth of merchandise. The caseworker noted indications of dementia at 
the screening prior to the First Appearance, The worker contacted her daughter 
who confirmed that her mother lived in Gainesville where she had been 
diagnosed with Alzheimer’s Disease. Upon recommendation of the State 
Attorney, the case was dismissed at the arraignment. 

6. Criminal — assisted a 67-year old woman charged and jailed with domestic 
battery against her daughter. The initial screening prior to the First Appearance 
revealed a history of psychological conditions, including bi-polar disorder. The 
woman ceased taking medication because of severe side effects. The 
caseworker recommended an inpatient hospital mental health evaluation. A 
psychiatrist saw her and new medications were prescribed. The caseworker 
recommended continuation of this treatment plan, which was accepted by the 
court in connection with a plea agreement by the woman with the State 
Attorney. 



Ill 


Senator Breaux. Thank you, Mr. Rothman, very much for your 
statement. It was very helpful and informative. 

Our final witness is Dr. Constantine Lyketsos. 

STATEMENT OF CONSTANTINE G. LYKETSOS, M.D., MHS, PRO- 
FESSOR OF PSYCHIATRY AND BEHAVIORAL SCIENCES; CO- 
DIRECTOR, DIVISION OF GERIATRIC PSYCHIATRY AND 

NEUROPSYCHIATRY, THE JOHNS HOPKINS UNIVERSITY AND 

HOSPITAL; ON BEHALF OF THE ALZHEIMER’S ASSOCIATION 

Dr. Lyketsos. Thank you. Senator Breaux. Let me begin by 
thanking you and the Senate Special Committee on Aging for hold- 
ing this very important hearing and for inviting me to testify. 

I am delighted to be testifying today on behalf of the Alzheimer’s 
Association and want to once again acknowledge their staunch ad- 
vocacy for people with Alzheimer’s and their families. 

I am a physician. I am also a researcher and clinician in the Alz- 
heimer field, and apropos to today’s meeting, it is noteworthy that, 
with my fairly limited clinical practice, I have already been in the 
past week involved in two similar cases, although not to this ex- 
tent, obviously, involving violence of people with Alzheimer’s dis- 
ease. 

The topic that brings us here today is the psychiatric and other 
behavioral features of dementia. The public usually thinks of Alz- 
heimer’s as a condition that only affects memory. Since this is a 
widespread disease of the brain, it should be no surprise that up- 
wards of 90 percent of people with Alzheimer’s develop psychiatric 
and related behavioral features. Doctors Cohen and Rothman, and 
especially the Gotham family, have very eloquently brought to life 
the sorts of issues we’re talking about. 

Now, let me address a few questions that revolve around the 
issue. First, how common are the psychiatric and behavioral symp- 
toms of dementia and what is their cause. I reiterate, that as our 
research has shown at Hopkins that over 90 percent of Alzheimer’s 
patients develop psychiatric and belated behavioral features. 
Among the most troubling that we’re heard about today include de- 
pression, delusions, hallucinations, delirium and agitation. Physical 
violence is exhibited by about 15 to 18 percent, every year. When 
you multiple this by the number of people with dementia alive 
today, you appreciate how big the numbers really are. 

The vast majority of such violence occurs against care-givers, is 
short lived, and does not result in significant injury. Most of the 
time we probably never hear about it. Occasionally violence gets 
out of hand and we hear about the cases that we heard of today. 
Typically, violence gets out of hand when currently available treat- 
ments are ineffectively applied. 

Turning to the cause of the symptoms, the primary cause is the 
brain damage brought about by Alzheimer’s or other dementias. 
The disease damages brain centers that regulate mood, the ability 
to perceive the environment, and the ability of the patient to con- 
trol his behavior and his impulses. 

With regard to violence specifically, just as with any behavior, it 
is affected by many factors, sometimes many contributing at once. 
Both patients and environmental factors play a role. Brain damage 
is the major patient factor, but there are important environmental 
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factors, such as lack of structure, changes in routine, and what we 
refer to as unsophisticated caregiving. 

Well, how good are the treatments that we have available at 
present? Current treatments consist of prevention, removal of 
provocations, rapid response to early symptoms, psychiatric hos- 
pitalization, and use of certain medications. 

Prevention focuses on putting into place good dementia care 
practices for all patients. Involvement of the family is a critical as- 
pect of good dementia care. Certain medicines have been shown to 
reduce some of the symptoms, but medicines carry significant risks. 
Yet, in the hands of seasoned clinicians, treatments are successful 
in reducing these symptoms to a manageable level well over 80 per- 
cent of the time. In fact, these are some of the most treatable 
symptoms of Alzheimer’s. Yet, in many cases success is not com- 
plete and these symptoms can trouble patients and care-givers for 
many years. Obviously, we have a lot more to learn about how to 
treat the symptoms. 

How does our health care system fall short in treating these as- 
pects of the disease? Let me try and summarize that in four points: 

First, the system fails to detect the symptoms. Second, it fails to 
disseminate the currently available treatment know-how. Third, it 
doesn’t pay adequately for the care of patients with these symp- 
toms. Fourth, we do not have enough well-equipped treatment set- 
tings that can effectively manage these symptoms. 

Detection rates for dementia itself — not just the symptoms but 
the dementia itself — is unacceptably low. Only about 30 percent of 
people with dementia are given this diagnosis in the primary care 
setting, and only about half to two-thirds in the other major care 
setting for dementia people long-term care, which includes both as- 
sisted living and nursing homes. These are major missed opportu- 
nities to intervene early and prevent severe behavior problems. 

While the know-how for preventing and managing these symp- 
toms is rather good, this knowledge has not been transferred to the 
settings where they are cared for. Part of the problem is that costs 
associated with treating these symptoms are very high, and Medi- 
care reimbursement structures are not conducive to clinicians get- 
ting paid adequately for managing these symptoms. 

I will briefly turn to talking about what research is needed to im- 
prove treatments. Research obviously is an essential part of bat- 
tling and conquering Alzheimer’s, and the ultimate goal must be to 
find treatments that will cure, prevent, or delay the brain disease 
itself At the same time, we must focus our energies on improving 
the care of the 4.5 million people with Alzheimer’s who are cur- 
rently alive, and of their caregivers, and of the many more patients 
who are going to arrive on our doorstep in the next 20 to 30 years. 

It is critical that we dedicate adequate resources to the care re- 
search effort. In the interest of time, I will not make additional re- 
marks about treatment research, but my written testimony has 
several additional examples. 

What are some of the community responses that we’ve seen to 
this issue? Well, the Alzheimer’s Association has been the leader 
in this effort through it’s nationwide chapter network. In my writ- 
ten testimony I highlight several examples. Let me just bring one 
to life today. 
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In Wisconsin, when mandatory arrest in domestic abuse cases 
became State policy, the Alzheimer’s Association enlisted commu- 
nity service providers, adult protective services, local enforcement 
agencies and the Governor, to develop a community response to 
cases involving persons with dementia. As a result, all police offi- 
cers in the State receive mandatory training in dementia care. Fur- 
ther, nursing homes and community based residential facilities 
have been recruited to provide temporary placement as an alter- 
native to jail when a violent person with dementia needs to be re- 
moved from the home. Mr. Richard Langen, a retired police lieuten- 
ant who spearheaded the Wisconsin program, is in the audience 
today. 

Let me leave you with a few conclusions. Ultimately, the man- 
agement of a person with Alzheimer’s and behavioral symptoms 
who is at risk for violent behavior will depend upon direct response 
from physicians, law enforcement personnel, long-term care pro- 
viders, and community agencies. But Congress and the Federal 
Government have a lot to say about making these responses pos- 
sible. 

My specific recommendations are: (1) provide adequate funding 
for the essential research and understanding, managing and treat- 
ing behavioral symptoms in persons with dementia, research that 
will be jeopardized unless funds are added beyond the President’s 
budget for Alzheimer research at the NIH. (2) continue support 
funds through the Department of Justice for the Safe Return pro- 
gram. (3) maintain funds and the quality requirements attached to 
those funds for State Medicare long-term care program. (4) and this 
is probably the most important — change Medicare reimbursement 
policy to provide payment, not just for evaluation and diagnosis, 
but for the ongoing management and care coordination for bene- 
ficiaries who have Alzheimer’s disease and related conditions that 
might require such medical care. 

Thank you. Senator. 

[The prepared statement of Dr. Lyketsos follows:] 
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Good morning. I am Constantine Lyketsos, Professor of Psychiatry and Behavioral Sciences and 
Co-Director, Division of Geriatric Psychiatry and Neuropsychiatry, at the Johns Hopkins 
University and Hospital. I also serve as the Academic Director of The Copper Ridge Institute 
and chair the Medical and Scientific Advisory Board of the Maryland Chapter of the Alzheimer’s 
Association. 

Let me begin by thanking the Senate Committee on Aging for holding this very important 
hearing and for inviting me to testify. I am thankful that the Senate continues to rise to the 
occasion in our ongoing fight to conquer Alzheimer’s disease. I am delighted to be here with my 
friends from the Alzheimer's Association and want to acknowledge their staunch advocacy on 
behalf of people with Alzheimer’s disease and their families. I also want to acknowledge the 
central role of the NIH, esp. the National Institute on Aging (NIA), the National Institute of 
Mental Health (NIMH), and the National Institute of Neurological Disorders and Stroke 
(KINDS) in our effort to find the answers to Alzheimer’s disease, 

I speak to you today as a research scientist, as a physician who has cared for thousands of 
patients with Alzheimer's disease and their families, but also as the husband of a woman whose 
grandmother suffered greatly before dying from this horrible illness. Alzheimer's has touched me 
personally, as it has so many here in this room today. 

The topic that brings us here today has to do with a very common but inadequately recognized 
aspect of Alzheimer’s disease and related dementias: the psychiatric and other behavioral 
features of the disease, including verbal or physical aggression, and violence. The public usually 
thinks of Alzheimer’s disease as a condition that affects memory. Since this is such a widespread 
disease of the brain, it should be no surprise that upwards of 90% of people with dementia 
develop one or more of these psychiatric and related behavioral features over the typical decade- 
long clinical course of the disease. Professor Cohen and the others testifying before you today 
have very eloquently brought to life through examples the sorts of issues that we are talking 
about. 

My testimony will focus on the following questions: (1) How common are the psychiatric and 
behavioral symptoms of dementia and what is their cause? (2) How do we treat them, and how 
good are our treatments? (3) How does our health system fall short in treating these aspects of 
the disease? (4) What research is needed to improve treatments? (5) What are some of the 
community responses to this issue? As you can imaging large volumes have been written on each 
of these questions, but I will be brief and hit the main points. 

1. How common are the psychiatric and behavioral symptoms of dementia and what is their 
cause? 

Our work from two population-based studies, coupled with that of many others, has found that 
over the course dementia over 90% of patients develop one or more psychiatric and related 
behavioral features. Among the most troubling to patients and caregivers are depression, 
delusions, hallucinations, and otherwise unexplained agitation. Physical violence is not 
uncommon, being exhibited by about 15-18% of patients per year. When you multiply this by the 
number of people with dementia alive today, you will appreciate how big the numbers are. The 
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vast majority of such violence occurs against caregivers, both at home and in assisted living or 
nursing facilities, is short lived and does not result in significant injury. In fact, most of the time 
we never hear about it, sometimes because the caregivers fed embarrassed or ashamed to report 
it, or may blame themselves. Occasionally, violence gets out of hand and we hear about cases 
like the ones presented today. In my experience, typically violence gets out of hand when 
treatments are ineffectively applied, although we should be clear that even the most effective 
treatments cannot prevent all cases of violence. 

What is the cause of these symptoms and of violence in particular? The primary cause is the 
brain damage brought about by Alzheimer’s disease. The disease, as it spreads in the brain, 
damages centers that regulate mood, perceptions, or the patient’s ability to control his impulses. 
As a result, we see moodiness, depression, irritability, delusions, hallucinations, and loss of 
inhibitory control. 

With regard to violence specifically, as with any behavior, it is affected by many factors, 
sometimes many contributing at once. The best way to think of this is that both patient and 
environmental factors play a role. With regard to patient factors, the brain damage brings loss of 
inhibitory control that may limit the patients’ ability to stop themselves once provoked. Specific 
symptoms such as depression, delusions, and hallucinations may drive patients to respond or act 
in aggressive ways to provocations that to others are rather minor. Many times depression, 
delusions, and hallucinations are the primary cause of big outbursts, such as the ones we heard 
about today. The cognitive loss may make patients less able to “read” what is going on around 
them. Men are more likely to be violent than women. When patients get sick, such as with colds 
or bladder infections, they are more likely to act out. 

With regard to environmental factors, lack of structure, boredom, change in routine, even 
changes in room temperature may serve to provoke violence. In some cases, caregivers who are 
not sophisticated may rush patients too much during care, or may respond inappropriately to the 
symptoms patients are exhibiting resulting in physical aggression from the patient who is unable 
to communicate her needs well. Some caregivers do not quite know how to deal with delusional 
ideas or suspicions and may feed in to them making matters worse. Caregivers who are tired and 
overwhelmed may lose their patience and become angry leading to fear and agitation in the 
patient. 

2. How do we treat behavioral symptoms, and how good are our treatments? 

Current treatments consist of prevention, removal of causes and provocations, psychiatric 
hospitalization, and/or use of certain medications. The use of these is articulated in great detail in 
our book Practical Dementia Care (Oxford University Press, 1999). Prevention focuses on 
putting in place good “Dementia Care” practices for all patients, such as: 

• meticulous medical care 

• removal of urmecessary medications 

• implementation of a structured day to day schedule, sometime adult day care 

• early detection of psychiatric symptoms 

• de-escalation of agitation in its early phases 
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• caregiver education 

• caregiver skill instruction 

• and many other activities. 

Medications have been shown in some cases to reduce delusions, hallucinations, depression, or 
non-specific agitation. Medications can carry significant risks especially in frail older people. 

Overall, our treatments in the hands of seasoned clinicians are successful in reducing or 
eliminating psychiatric and other behavioral symptoms to a manageable level well over 80% of 
the time. However, in many cases success is not complete and patients and caregivers are 
troubled for years with these symptoms. Little scientific is known about how well treatments 
available today are able to prevent violence, even though common sense would tell us that they 
do. These treatments have been shown to delay nursing home placement that is often driven by 
behavioral issues. Much more needs to be learned about how to treat the psychiatric and 
behavioral symptoms of dementia. Despite this, these are some of the most treatable symptoms 
of Alzheimer’s disease. 

3. How does our health system fall short in treating these aspects of the disease? 

The health and long-term care systems falls short in several ways. Detection rates for dementia 
itself in primary care, assisted living homes, and nursing homes remains unacceptably low. Only 
about 30% of people with dementia are given this diagnosis by their primary care doctor, only 
about half to two-thirds in long-term care. Detection rates for behavioral problems before they 
escalate and get out of hand, such as in the recent Florida case, are probably much lower. This is 
a major missed opportunity on the part of our healthcare system to intervene early to prevent 
severe behavior problems among Alzheimer sufferers. 

While the know-how for preventing and managing these symptoms is rather good, this 
knowledge has not been transferred to the vast majority of care settings. Most primary care 
doctors have very little background or training on how to treat these symptoms. The same is true 
for staffs at nursing and assisted living homes that are confronted with these symptoms many 
times a day. Part of the problem is that the costs associated with treating these symptoms are 
high, and Medicare fee and reimbursement structures are not conducive to clinicians getting paid 
for managing theses symptoms. Doctors working in this area— such as those on my team — and 
their staff, often nurses or social workers, may spend many hours a day on a single patient and 
only get paid for part of that. The fees paid by Medicare are so low that our ablest doctors are not 
interested in learning how to care for these symptoms. Alternative treatment models, using 
telemedicine, and physician extenders would probably be very successful but are currently either 
not reimbursable or reimbursement is very cumbersome. 

A third problem has to do with the setting in which patients with the more severe forms of these 
symptoms are to be treated. Nursing and assisted living homes are unable to care for the more 
serious case for many reasons. We could do better on this by raising the level of expertise of 
assisted living and nursing home staff in managing these symptoms. Hospitals are usually not 
well equipped with specialty units and end up managing these patients on typical medical 
surgical wards or emergency departments often through restraint or sedation. Staffs here usually 
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do not know what to do or how to approach and manage the symptoms. Specialty units are 
slowly springing up around the country but are faced with reimbursement pressures due to the 
long lengths of stay and complexities of caring for some of these very ill Alzheimer’s patients. 
On our specialty unit at Johns Hopkins, length of stay is on the order of 1 8-20 days, and it is not 
unusual for some patients to end up staying with us for several months until their violent 
behaviors get better after complicated treatment efforts. 

4. What research is needed to improve treatments? 

Research is an essential part of the battle to conquer Alzheimer's. The ultimate goal must be to 
find treatments that will cure, prevent, or delay this illness. At the same time, we must focus 
our energies on research to improve the care of the 4.5 million people with Alzheimer’s 
currently alive in the United States, and of their caregivers, who are just as affected by the 
disease. It is critical that we as a nation dedicate adequate resources to this effort. 

We at Johns Hopkins are proud to be at the forefront of both research and care of Alzheimer's 
and related disorders. Our memory disorders clinical program, one of the first ever established in 
the United States, spanning the several Johns Hopkins Medical Institutions and our affiliated 
long-term care facility. Copper Ridge, provides diagnostic evaluations and ongoing care "from 
diagnosis to the end of life" for thousands of patients with Alzheimer's every year. As well, much 
of the Alzheimer’s related research going on at Johns Hopkins exemplifies the sort of work that 
is going on around the country. 

We are here today to discuss the research needs for the future. In the interest of time I will only 
make a few remarks about treatment research. 

We must substantially and immediately increase research into the treatments of Alzheimer's 
disease. The most exciting possibility comes from recent knowledge of the pre-clinical phase of 
Alzheimer's disease. It turns out that the disease is damaging the brain for many years before the 
onset of any symptoms. This offers an opportunity to intervene and stop or slow it before 
symptoms occur. That is the key to preventing Alzheimer’s. One estimate indicates that if the 
disease could be delayed by five years, the number of people suffering from the disease would be 
reduced by half To this end the National Institute of Aging has initiated prevention studies to 
find out whether certain medications can prevent the onset of Alzheimer's symptoms and other 
Institutes are now joining NIA in that effort. 

At Johns Hopkins we are proud to have a leadership role in such prevention studies. By way of 
example, I mention the Alzheimer's Disease Anti-inflammatory Prevention Trial or ADAPT in 
which I have a leadership role. ADAPT is designed to find out whether healthy people 70 and 
older without memory symptoms are less likely to develop the disease if treated with non- 
steroidal anti-inflammatory medications. This study has already enrolled 2200 people at six sites 
nation-wide, about 400 here in the Baltimore-Washington area. We eventually plan to enroll a 
total of about 4,000 participants over the next few years. These sorts of studies are very 
expensive, costing tens of millions, but they are the only way we will find safe and effective 
ways to stop Alzheimer’s. Each study takes several years and involves scores of clinicians and 
thousands of participants. The most promising studies involve healthy seniors who must be 
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enrolled in sufficient numbers over long enough periods of time. These studies also require 
substantial investment in outreach efforts to recruit and retain enough study participants, 
including those from the diverse ethnic and cultural backgrounds affected by Alzheimer’s 
disease. 

We must also pay special attention to understanding better the causes and treatments of the 
behavioral symptoms of Alzheimer’s. Both medication and non-medication treatments and their 
combinations must be studied. Similarly we must study treatment benefits on a wide range of 
outcomes, including quality of life, and functional decline. For example, we are conducting a 
study of treating depression in Alzheimer’s Disease (DIADS-2) with support from NIMH where 
we are looking to see not only if depression can be treated but also if treatment can benefit 
caregivers, patient quality of life, and possibly delay the functional decline of Alzheimer’s. Many 
more studies of this sort are needed. I want to emphasize that we must not limit ourselves to 
medication treatments since a variety of other interventions greatly benefit patients. With our 
affiliate, the Copper Ridge Institute, we are investigating the benefits of several non-medication 
treatments for Alzheimer’s patients and their caregivers. Increased funding in this area, thus far 
primarily supported by the Alzheimer's Association, will also be necessary. 1 encourage the NIH 
to place special emphasis on developing better treatments in the area of psychiatric and 
behavioral symptoms of Alzheimer’s, 

Finally, we need to be sure that we can deliver treatments where they are needed. I specifically 
want to mention the primary care and long-term care environments. Most people with 
Alzheimer’s disease are seen in primary care in the early stages of the disease. This is a great 
opportunity to detect and intervene early with behavioral symptoms. We must educate primary 
care doctors in detection and treatment of these symptoms, and make available to them methods 
of implementing the necessary care regimens. We must also create the necessary incentives for 
doctors to do this without losing money. 

Currently, millions of people with Alzheimer’s disease live in residential care facilities. We have 
known for many years that a very large portion of the nursing home population has Alzheimer’s 
or another dementia. We are only now finding this out about assisted living. In our Maryland 
Assisted Living Study (funded by the National Institute of Mental Health), our findings indicate 
that as many as 75% of residents suffer from memory disorders and that the detection and 
treatment of these disorders in that environment is sorely lacking. It is critical that we understand 
better the presence and course of Alzheimer’s in assisted living, and that we deliver the most 
effective available treatments to these patients as well. 

With my deep appreciation for your invitation for me to speak at this hearing, I would like to 
strongly emphasize that Alzheimer’s is a disease that affects us all at a personal, an economic, 
and a societal level. Research is the key that will allow us as a society to manage this scourge. 
Redoubling research efforts in the laboratory, looking for risk factors and protective factors, 
improving diagnosis, understanding of the course of the disease, and developing a wide range of 
preventive and other treatments, with a special emphasis on drug discovery, and improving care 
for psychiatric and behavioral symptoms must be our mission for the future. 
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5. WJiat are some of the community responses to this issue? 

Through its nation-wide chapter network, the Alzheimer’s Association is engaged in a wide 
range of efforts to develop community responses to these complex issues. 

• Its national Safe Return program, supported with funds from the U.S. Department 
of Justice, links communities across the country to a single emergency alert 
network. Designed specifically to locate and return people with Alzheimer’s who 
get lost, the program has had a much wider impact as it has trained law 
enforcement and emergency personnel to recognize and understand the signs and 
symptoms of Alzheimer’s disease. 

• In at least a dozen states - from Massachusetts, to Texas, Kansas, and California - 
the Alzheimer’s Association has worked with Attorneys General and state and 
municipal police departments to integrate dementia training into curricula at state 
police academies and in regular police roll calls. 

• In Wisconsin, when mandatory arrest in domestic abuse cases became state policy, 
the Association enlisted community service providers, adult protective services, 
local law enforcement agencies and the Governor to develop a community response 
to cases involving persons with dementia. As a result, all police officers in the state 
now receive mandatory dementia training. And, nursing homes and community 
based residential facilities have been recruited to provide temporary placement, as 
an alternative to jail, when a violent person with dementia needs to be removed 
from the home. 

• In Indiana, as a result of a highly publicized incident of deadly assault by one 
nursing home resident against another, the Association convened a broad-based 
working group of long term care providers, state law enforcement and mental 
health agencies, consumers and others to address the issue of aggressive behavior 
within nursing homes. The group identified the real scope of the problem, 
identified underlying reasons, and made specific recommendations to improve the 
ability of facilities to deal with difficult residents and for a high quality alternative 
care facility for the small number of cases that could not be managed in regular 
facilities. A copy of the Executive Summary of this important study is attached to 
my statement. 

• The Alzheimer’s Association continues to educate law enforcement and judicial 
personnel about dementia, through presentations at their national meetings and 
publications like the recent article that appeared in a national journal widely read 
by state and local judges (which is also attached to my testimony.) 
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Conclusion 

Ultimately, management of a person with Alzheimer’s disease who is at risk of violent behavior 
will depend upon very direct response from physicians, from law enforcement personnel, from 
long term care providers, and from community agencies. But Congress and the federal 
government have a lot to say about making those responses possible. In that regard, I have some 
very specific recommendations to make to you: 

• Provide adequate fiinding for the essential research on understanding, managing and 
treating behavioral issues in persons with dementia - research that will be jeopardized 
unless you agree to add funds beyond the President’s budget for Alzheimer research at 
theNIH. 

• Continue funds to the Department of Justice to support Safe Return. 

• Maintain funds, and the quality requirements attached to those funds, for state Medicaid 
long term care programs. 

• And, perhaps most important, change Medicare policy to provide payment not just for 
evaluation and diagnosis but for ongoing management and care coordination for 
beneficiaries who have Alzheimer’s disease and other chronic health conditions that 
require such medical care. 
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Senator Breaux. Thank you very much, Dr. Lyketsos, for your 
presentation. I thank everyone for being with us. I think your 
statements speak for themselves and they have heen very helpful 
and very illuminating. Hopefully, it can lead to Congress having a 
greater awareness of the problems we are talking about. 

Commander Gotham, why was your father initially confined as 
he was under the Baker Act? Was there a specific complaint by 
someone? How did that happen? 

Commander Gotham. On the evening of January 5, approxi- 
mately 10:30 at night, he had gone to a woman’s house that he had 
met on the Internet for a date. He had gotten lost and was in an 
unfamiliar neighborhood and had gone to the wrong door. 

He also suffered because of his prostate from bladder control and 
had told me that he gotten out of the car to urinate and had forgot 
to zip up his zipper. So when he went to the door, the gentleman 
did not know who he was, his zipper was unzipped, and he did not 
like the responses he was getting from my father and called the po- 
lice. 

When the police responded, my dad had left his car in this man’s 
driveway and was walking away with his dog. The police ap- 
proached him and he was able to respond where he lived, but was 
confused about where he was and didn’t know how to get back to 
his car or the house. 

Senator Breaux. Was he on any kind of medication at the time 
or in treatment for dementia? 

Commander Gotham. No, Senator. The only thing he had had 
was in November, where his primary care provider felt that his de- 
pression was bad enough that she had put him on Paxil. He had 
taken himself off of that at the same time his primary care pro- 
vider had moved on, mainly because he said he was sufering from 
hallucinations on the medication, at the dosage. 

Senator Breaux. After they picked him up and incarcerated him 
for this period of time, was he seen by a doctor or anyone during 
that period, to find out what the problem was that he was suffering 
from? 

Commander Gotham. We’re in the process now, working with 
the assistant state attorney, to get the Springbrook Hospital 
records. He was actually seen by two facilities. The first facility in 
Marion County, because of his Medicare insurance, refused treat- 
ment for him. He had to be taken down to Springbrook in 
Hernando County. He was seen there. We have not seen the com- 
plete medical report, but he is required under the statute to be 
seen both physically and mentally within 24 hours, and then at the 
72 hour mark he was required to either be brought before a hear- 
ing and a decision made if he was not able to make his own deci- 
sions about his treatment, that a court could order him placed in- 
voluntarily for extended treatment up to 6 months. 

Senator Breaux. Was the family notified at any time when he 
was picked up, or how long was it before the family was notified? 

Commander Gotham. It was not until January 12, and it was 
due to his two neighbors that had worked with the hospital, trying 
to find out why they were keeping him. They went into his house 
because he had actually left his dog that he had with him that 
night with one of the neighbors. The police went back, got that 
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neighbor, and brought her back to the car, took the dog and the 
car. So she had gone in my dad’s house with one of the other neigh- 
bors, and they had e-mailed me. But that was on January 12. 

This was the first time that we knew my dad was in the hospital. 
It took about a week before 

Senator Breaux. They picked him up on what date? 

Commander Gotham. On January 5. 

Senator Breaux. So from the 5th to the 12th, the family had not 
been notified? 

Commander Gotham. That’s correct, sir. 

Senator Breaux. If you pick up a juvenile, I think the law re- 
quires that you notify the parents, that you have picked up the ju- 
venile for misbehavior and incarcerated them. 

Did they say they attempted to find the children or any family 
members so that they could let you know they had this gentleman 
who was picked up for what they would call abnormal behavior? 
Were they trying to contact the family members to let them know? 

Commander Gotham. No, sir. Springbrook Hospital was very re- 
luctant to discuss much with me. The police basically, once they 
turn the individual over to the medical community, they’re off the 
hook for anything. 

He did have a yellow piece of paper in his wallet with all of our 
phone numbers on it. There were two immediate locations in the 
house where he had all of our phone numbers. But there was no 
attempt to contact the family. 

In reading the statute, it does say that the second person to be 
notified would be a subordinate, like a son or a daughter, if he 
didn’t have a spouse. But they did not answer any of my questions. 
It took me contacting the assistant state attorney to even have his 
medical records released to us, and we still don’t have those. 

Senator Breaux. How long was it from the time that the police 
picked him up before he was turned over to medical authorities, do 
you know? 

Commander Gotham. It looks like he was picked up about 10:30 
at night, and he was not taken to Marion Citrus, the first facility, 
until after midnight. Because they refused him, he was driven to 
Hernando County, which I drove that actual route and it took over 
an hour to reach the Springbrook Hospital. So he would have got- 
ten there between 1:00 and 2:00 in the morning. 

Senator Breaux. But apparently the police, after they picked 
him up based on this complaint, attempted to bring him to a med- 
ical facility, the first one turned him down, and they got him to the 
second one within a matter of hours? 

Commander Gotham. I believe the total time was probably in ex- 
cess of 2 or 3 hours. I don’t know exactly yet. But the officer that 
actually initiated the Baker Act spoke with my brother. She had 
worked with my brother several times about getting the gun out 
of the house and things to do with my dad. She explained to my 
brother that she did have his best interests in mind, that she did 
want to try and provide him some help, but under the Baker Act, 
she said she had stretched the criteria that applied to my dad but 
felt he needed some kind of help. 

Senator Breaux. The incarceration that he had during this first 
period was at the hospital facility? 
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Commander Gotham. That’s correct. I have actually heen down 
at the facility and walked around inside of it. It is a treatment fa- 
cility recovery for drug and alcohol abuse. The average age ap- 
peared to be — I saw probably 60 patients as I walked around in the 
facility, and the average age was probably 48 to 55 years old. There 
were young people there, semi-private rooms. It did not look like 
it was very supervised in terms of being able to walk out of your 
room, and walk the common areas. 

It is locked. You are restricted in certain areas that you have ac- 
cess to leave the facility. 

Senator Breaux. So after he was there for a period of time of 
about 7 days, then they released him. Did they diagnose that he 
had dementia at that time and say, look, we recommend that he 
take the following medications; we’re releasing him and here’s the 
prescription for what he should be on? 

Commander Gotham. We have seen one discharge paper. He was 
given three medications. Two of them were for high blood pressure 
and one was for cholesterol. He was on those medications, or a de- 
rivative of them, prior to going to the hospital. 

He was diagnosed with dementia and severe delirium. He was 
not given any medical prescription drug for those conditions. He 
was given one follow-up appointment on January 29, to go to the 
Marion Citrus mental health facility. 

Senator Breaux. So at no time after this first period was he 
under any kind of treatment or on medication for dementia or de- 
lirium? 

Commander Gotham. Absolutely not, sir. 

Senator Breaux. Tell me what happened that brought him to 
make the call the second time to the sheriffs department to check 
on him. What happened there? 

Commander Gotham. On that morning, a Saturday, I was actu- 
ally supposed to go down and visit him. But because of my job, I 
had to brief a flag Officer on a Sunday. My sister called me that 
morning and my dad’s phone was disconnected. She was leaving for 
work, so I called and confirmed that his phone was disconnected. 
I called my brother, Randy, who lives in Jacksonville, about 2 
hours away, and he 

Senator Breaux. Your sister lives where? 

Commander Gotham. In California. 

Randy was about 4 hours away from seeing him because he had 
two meetings to go to that day before he would see my dad. I said 
I was concerned about it and should we do another wellness check, 
since the first one had gone OK. We made the decision to do that. 

That is when I contacted the sheriffs dispatch and talked with 
the dispatch about having them do another well-being check on my 
dad. 

Senator Breaux. When was the first wellness check done? Was 
that after the incident when he was picked up and brought to the 
hospital? 

Commander Gotham. Yes, sir. That first week after the 12th, 
when he got out of the hospital, because there was such a dramatic 
change in my dad — he was talking about things that just were not 
real. In my process of contacting the sheriff and verifying informa- 
tion because he thought my step-mom had committed suicide. I was 
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asking them how to get help. They said “Well, we have something 
called the wellness check.” 

So I did that the first week, from the 12th through the 17th, and 
then it was not until February 7, that I made the call for the sec- 
ond wellness check. 

Senator Breaux. What generated the need to make that second 
wellness check again? 

Commander Gotham. Because we couldn’t get in touch with him. 
His phone had been disconnected, and my brother was not going 
to see him until later that night. 

Senator Breaux. When that second wellness check commenced, 
can you tell us the details, to the extent you know what happened 
from the report? I mean, I take it that’s a physical check, that the 
sheriffs department comes up to the house, knocks on the door to 
see if everything is all right. 

Commander Gotham. Yes, sir. Actually, I am incredibly familiar 
and too familiar with the details. I was kept on the phone through 
the entire event. Because I had warned them about my dad having 
a gun in the house and warned them about his mental condition, 
they actually made the call for two officers, a primary and a 
backup. 

The backup arrived on the scene first. What we know from eye- 
witnesses, neighbors who both saw it and actually took pictures of 
it, is that it quickly got into a verbal confrontation between this of- 
ficer and my dad. In listening and reading the transcript of the 911 
dispatch call, he said that my dad did have a gun in his hand. This 
officer drew his weapon and approached the house, in addition call- 
ing for a SWAT negotiator and other backup officers. 

About this time the second officer arrived on the scene, too. The 
first officer was maneuvering around the house and was crouched 
underneath one window and was approaching a second window, 
and based on the ballistics and the FDLE report, my dad had posi- 
tioned himself behind the couch, underneath the window, and was 
looking up at an angle to the window at the same time that this 
officer then was looking down and into the window. My dad fired 
two rounds and struck the officer in his neck and tore his jugular 
vein and his aorta. The bullet actually traveled down through his 
aorta. 

After that, it appears that my dad had placed the gun on the 
table and had been running or moving inside the house as addi- 
tional officers and SWAT team members had arrived on the scene. 
They had the house surrounded. They were attempting to decide to 
make a rescue or a recovery. A sergeant was placed in tactical con- 
trol, even though there was another senior officer there. He had ac- 
tually approached Brian Litz, who was on the ground, and had sig- 
naled to everybody that it was now a recovery, that Brian was obvi- 
ously dead. 

He then changed his mind and decided that he did not like him 
being there on the ground and wanted to continue with a rescue, 
as if Brian was alive. 

As the SWAT team arrived on the scene, a two-man team, one 
of them placed a shield over the window that my father had fired 
out of. He has a window in that shield and he maintained eye con- 
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tact with my dad, as well as another officer that maintained eye 
contact with my dad. 

It appears — and there is some conflict in the testimony and the 
statements by several of the officers — that they were able to get 
Brian Litz away from the house, carried him or dragged him about 
25 feet, and then all the way down a driveway about 50 feet, and 
then the shooting started happening at the scene from multiple di- 
rections from both handguns and from shotguns. 

At no time did they see a gun in my dad’s hand. They said, 
“Well, we were screaming at your dad to show his hands, to put 
himself on the ground,” to pay attention to them. At one point one 
of the officer’s statement was that my dad was, in fact, on the 
ground, was kneeling in the house. 

The officer that had the shield clearly could see my dad but 
couldn’t see his hands, is what he is describing. One of the other 
officers made the decision that he felt the movements of my dad 
somehow threatened the rescue, even though apparently by the 
statements the shooting started after the officer had been com- 
pletely removed. 

Senator Breaux. All the officers were outside, just shooting into 
the house? 

Commander Gotham. That is correct, sir. One of the officers that 
actually fired the lethal round at my dad came in through a 
screened-in carport and then broke the glass and stuck his shotgun 
in through the house. My dad had been running from one side of 
the house to the other as they were firing different weapons at 
him, missing each time, miraculously, 74 years old and running 
like that. Then as he came back toward the kitchen where this offi- 
cer was, the description is that either he tried to push the gun out 
of the way or grab the barrel and the shotgun went off and it fired 
a 12 gauge lethal shot and two of the pellets entered, one in his 
heart and one in his lung. 

Senator Breaux. Had your dad had any experience with weap- 
ons? Had he been in the service or anything before? 

Commander Gotham. He was in the Navy, but he was only there 
for about 2 V 2 years. He had traveled on the ocean in a sailboat 
with my older brother. I insisted, because of piracy on the high 
seas, that both he and my brother have weapons in the boats. 

Senator Breaux. He didn’t have combat experience in the mili- 
tary, though? 

Commander Gotham. No, sir. In fact, the gun that was used in 
this incident which he had, because he had traveled in an RV in 
America, he had never even fired that particular gun. That was the 
first day that it was ever even fired. 

Senator Breaux. I hate to ask you to speculate, but to the extent 
you know, where do you think the system broke down from the 
time that you called to make the second check on your father? 
Where do you think the system broke down in order to have the 
tragic results that occurred? 

Commander Gotham. I think there is three key areas. One is 
that the family was not notified of the initial Baker Act, and the 
fact that he was kept there for 7 days. I wouldn’t want to be kept 
for those 7 days like that, confined like that. 
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Second is that there was nobody there to receive him. They just 
let him go from the hospital. They took him home and dropped him 
off. No family was notified, no safety net, nobody to be there with 
him to help him, no counseling appointment for 2 weeks, until Jan- 
uary 29. 

The other key for me is the distinction between the two officers 
that made the wellness checks the officer from first time the officer 
that not only had Baker Acted him on the 5th, but had another in- 
cident with my dad on January 24. She had a certain ability about 
her, that she said when she approached the house on the 29th, my 
dad was clearly agitated, clearly was feeling that she was there to 
take him away again. He did not want to be taken. She was able 
to talk to him, get him to calm down, and they had a pretty good 
conversation on the 24th. 

I contrast that to the events that happened on February 7, where 
it is clear that a confrontation happened within seconds of that offi- 
cer arriving, based on eyewitness accounts, and then it progressed 
from there, starting off with an argument to then having weapons 
drawn and shots being fired. 

Senator Breaux. It seems that you’re expressing a feeling that 
they had taken your dad away under the Baker Act and incarcer- 
ated him for 7 days, and then they came back to the house a sec- 
ond time to do a wellness check. He was agitated and sort of felt 
they may have been coming back to take him back to the place 
where he would have been confined. Then the second time they 
came back again to do a wellness check. I guess you’re speculating 
that your dad probably thought they were coming back to take him 
back again to the place where he had been confined before for 7 
days. 

Commander Gotham. Yes, sir. On the first wellness call, actually 
my dad and I joked about it, that here was his son, his youngest 
son, calling the cops on him, as if we were joking back and forth. 
So it was not that big a deal with him on the first one. 

In hindsight, and in listening to the police officers and then all 
of us talking, it’s like suicide. It is clear that all the indicators were 
there, but we did not have all the pieces of how scared he was 
about the police. His neighbors talked about conversations they had 
had with my dad, saying “I never want to go back to that facility”. 
These were not things that I knew on the morning of the 7th. Had 
I known all these things, I would have done something different 
than calling the police. I just did not have an idea of the extent 
that he had. No. 1, interacted with the police, did not know the full 
extent about this involuntary incarceration, and didn’t understand 
just the extent of how his mind had deteriorated. 

Senator Breaux. Well, this is a tragic story. I’m just concerned 
that the potential of this occurring in the future is very, very high 
because of the larger and larger number of people that are becom- 
ing more elderly as we live longer and longer, and also because of 
the necessity for families to be located throughout the United 
States. 

I mean, you’re in Washington, one child is in Jacksonville, far 
away, and another one was in California, all looking after their 
families and earning a living. That’s very common. You just can’t 
run next door and check on mom and dad any more. 
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My father lives in Louisiana by himself, and I can’t just knock 
on the door and say “how you doing?” So it’s very, very typical that 
these family arrangements are such. 

Dr. Cohen, in listening to the situation, what do you think could 
have been done differently? I guess I’m again asking where was the 
breakdown. I’m surprised that he was released after being picked 
up the first time under the Baker Act with no medication being 
prescribed for dementia and delirium. They gave him, I guess, cho- 
lesterol medicine and high blood pressure medicine. But it seems 
today, with the miracles of medication that we’re finding, that 
there are medications that can be of assistance. That struck me as 
being unusual. 

Where do you think it could have gone differently and preventing 
this tragic event from happening? 

Dr. Cohen. Well, building on the themes of Dr. Lyketsos’ testi- 
mony, and with the knowledge of the limited details, all the vivid 
details from the Commander, the breakdown was in the involun- 
tary commitment and the enforcement, the process and the dis- 
charge. 

The Baker Act in Florida, implemented in the Seventies, was a 
model of its time, one of the first in the Nation. In the Nineties — 
and I was actually a part of this research effort — older people were 
being Baker Acted and voluntarily committed multiple times in 
several parts of Florida 

Senator Breaux. How often is this used in Florida? 

Dr. Cohen. How often is it used? 

Senator Breaux. Yes. Not the exact number, but is it used fre- 
quently, infrequently, or is it unusual to have a person Baker 
Acted? 

Dr. Cohen. It is used frequently to deal with individuals who 
have a mental illness and are a danger to themselves and others. 
In the Nineties, we found 

Senator Breaux. Regardless of age? 

Dr. Cohen. Regardless of age. In fact, sadly, the discharge issues 
that we had, the issues you have in the use of the Baker Act, with 
children and adults being kept for longer periods of time until a 
hearing can be held, and the problems in the discharge, also occur 
with four, six, and 8-year-olds, 10-year-old children. 

The Baker Act, in many areas of Florida, is used appropriately. 
In Hillsborough County, where the University of South Florida is 
located, we have very specific criteria about the receiving facilities. 
Your dad was taken to one facility and then moved on to another, 
as I understood your comments. 

The use of the Baker Act now in many parts of the State is ap- 
propriate. 

Senator Breaux. It seems to me that I think the first thing is 
the requirement of the Act, according to Commander Gotham, 
would be that when you have a person who is picked up alone in 
a house, and Baker Acted into a facility, the first thing I would 
want to do, after assuring of their safety, is to find out who they 
are. I mean, is there a son or a daughter. Who is this person con- 
nected to. If it’s a child, you say where’s the parents. If it’s an el- 
derly person, where’s the children, where’s the guardian, to start 
immediately trying to find out where the family is, to let them 
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know that their dad or grandfather, mother or grand-mother, has 
been picked up for irrational behavior. That’s a requirement of the 
Act, right? 

Dr. Cohen. That’s correct. Indeed, from talking with the Gotham 
family prior to the hearing, the wallet was recorded as being on 
your father’s body when he was brought in. There is a piece of 
paper with the names, the relationship, and the phone numbers of 
the children. That was a significant deviation from the appropriate 
admission of this gentleman. 

Also, sometimes there’s a difficulty in scheduling a hearing with- 
in the 72 hours, and sometimes individuals are kept longer. But my 
understanding is they lost his paperwork and, therefore, a hearing 
was never called. So as you look at the details — and I’m just learn- 
ing these details as you do — there were violations of the Baker Act 
at this point. 

As was said, we do have medications that can be effective in con- 
trolling this condition. Your dad wasn’t seeing primary care physi- 
cians. There should have been in the discharge some appropriate 
follow up with his primary care. The police picked him up and he 
was taken over to the facility. They have the responsibility to re- 
connect him with a system of care. It’s not like there weren’t neigh- 
bors around who knew, not only that he was seeing other physi- 
cians, but also knew the family could be involved to provide this 
information. So I think there was a significant breakdown in the 
implementation of the Baker Act. 

I know that our State legislature prior to this has been concerned 
about some of these difficulties. 

Senator Breaux. Commander, how did you ultimately find out 
that he had been incarcerated under the Baker Act? 

Commander Gotham. In the days after he was killed, I was able 
to get copies of the police report from the 5th, from the newspaper, 
the Ocala Star Banner. 

Senator Breaux. But you knew about it before then, didn’t you? 

Commander Gotham. My dad and I talked about it, but his de- 
tails of what happened, other than he was in a hospital, were very 
sketchy for him to say, to talk with me about. 

There are two things I would like to share with you. Senator. 
The 2003 report required in the State of Florida for the Baker Act 
had over 120,000 Baker Act incidents, of which 9 percent of those 
placed were 65 and older. 

Senator Breaux. Ninety percent? 

Commander Gotham. Nine percent of 120,000. 

Senator Breaux. Only 9 percent. 

Commander Gotham. Yes, sir. 

Senator Breaux. Again, no one ever contacted you to let you 
know that your dad had been picked up, or your other brother and 
sister were notified by authorities that he had been picked up 
under the Baker Act? It was your father who told you ultimately? 

Commander Gotham. That is absolutely correct. It was the 
neighbor, on January 12, who e-mailed me and said your dad has 
been in the hospital for the past 7 days; you need to give him some 
help. 

When I started calling around to my brothers and sister, saying 
“Does anybody know what the heck’s been going on, the answer 



130 


was no.” None of us knew. I was able to establish contact on that 
very day, the 12th, with my dad. 

He did tell me that he had been in a hospital. He explained to 
me the incident that had happened. I think he was very embar- 
rassed about his zipper being down, or whatever the details were 
that happened. He had explained to me why he was kept beyond 
the 72 hours, that there was a paperwork problem, that he should 
have been just in and out. It was tragic for him. He was having 
a very difficult time being able to tell me what happened. I did not 
know those details, what the Baker Act was, that he was in a men- 
tal hospital and not a regular hospital. I had felt that he probably 
had had a stroke and was in an actual hospital being treated for 
another stroke. 

Senator Breaux. Mr. Rothman and Dr. Lyketsos, you both have 
heard the Commander’s testimony and what I asked of Dr. Cohen. 
Do either one of you have any comments before I ask you some spe- 
cific questions, in general about the situation? 

Mr. Rothman. I am aware that in Palm Beach County, there is 
a group of Alzheimer’s providers that are working to address the 
very issue that’s been described with respect to the Baker Act, in 
that it’s inappropriate for people with Alzheimer’s or dementia any- 
way. They do not have access to services that are dementia-specific, 
as I understand it. 

Dr. Cohen. Right. 

Mr. Rothman. So a group in Palm Beach County is currently try- 
ing to work with the State of Florida to address that issue. 

The other thing that comes to mind is that, in this particular 
case, had his father ever come to the attention of the courts, if he 
had not been in Palm Beach County, I doubt anyone would have 
responded any differently than anyone else did in this process. Per- 
haps in Palm Beach County, where there is an Elder Justice Cen- 
ter that does get involved with offenders, particularly those who 
are placed in jail, they do go in and try to identify what underlying 
causes exist in a particular case and make an appropriate rec- 
ommendation to the judge for assessment and potential follow-up 
services. 

Senator Breaux. Who does this in Palm Beach County? What as- 
sociation? 

Mr. Rothman. Well, it’s called the Elder Justice Center. It’s an 
office of the court. It functions under the authority of the judicial 
administrator for the jurisdiction. They do send, on a regular basis, 
their staff into the jail to see an older offender, 60 and above, al- 
though most of the people they see I understand are over 70, and 
they will make a recommendation to the judge at the first hearing, 
that there should be an assessment and potentially there should be 
services provided in a given case, that it would or would not be ap- 
propriate to keep that person in jail pending further hearings, 
and 

Senator Breaux. It seems like there should be a referral, that 
when a person picked up under the Baker Act is released from cus- 
tody, there should be a referral to some agency or some medical 
doctor, to say that Mr. so and so was picked up and we evaluated 
him and let him go, but here’s what our concerns are. 
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Dr. Lyketsos. Senator, I just wanted to comment that the events 
prior to February 7, are very familiar to me. This is a very common 
issue. 

I want to emphasize a piece that the Commander did not bring 
out, which is that his father had seen his primary care doctor in 
November and was being followed for prostate problems, and yet 
it was not detected that he had dementia. I would therefore like 
to move the timeframe much earlier and wonder about whether a 
lot of this could have been managed within the health care system 
much earlier without having this level of escalation. 

Senator Breaux. That’s the whole series of questions I wanted 
to get to you about, and that is a lack of trained medical profes- 
sionals and the area of recognizing dementia. Too many times we 
hear the report that well, he or she is just getting old and they’re 
supposed to act like that, not recognizing there is a dementia prob- 
lem or the advent of Alzheimer’s or the advent of vascular demen- 
tia or some other problem that really is a serious medical problem 
that may be able to be handled differently, other than just letting 
them go and saying“Well, he or she is just old, and old people are 
supposed to act like that.” 

I note that at Johns Hopkins you are a professor of a department 
that most medical schools don’t have. Most medical schools have 
very little training in geriatric specialties for general practitioners. 
There are very few specialty programs at all. 

So what should we do about that? 

Dr. Lyketsos. It’s a very complicated answer. 

One thing would be to create incentives in the primary care set- 
ting, so that dementia can be recognized and treated better. For ex- 
ample, primary care physicians — and I’ve had this conversation 
with several of them over the years — don’t feel that there is much 
reason to detect dementia because it alienates patients, they don’t 
get paid for it, that family members 

Senator Breaux. Any time you diagnose an illness, it probably 
alienates the patient who doesn’t want to hear they have cancer, 
for instance, but you don’t not tell them that because it may alien- 
ate their affections. 

Dr. Lyketsos. That’s usually my answer to that. What I actually 
add is that their role in prevention of this kind of incident, or even 
a much smaller level of severity of this, which ends up being fairly 
common, is really important. 

Senator Breaux. In the Medicare bill that was just passed and 
signed into law we provide for the first time, in essence, a baseline 
physical for someone coming into the Medicare program. This is so 
that the person who becomes eligible for Medicare will at least be 
entitled to a baseline physical, conducted by a medical professional, 
to give them a baseline study of what the problems are that this 
person is experiencing, or what are the potential problems if they 
in fact are not treated properly in the future, instead of waiting for 
someone to be on Medicare for 10, 12 , 13 years before they ever see 
a doctor for the first time. 

If you’re 65 and you have your baseline physical and Medicare 
is going to pay for it, so you go do it, can that type of physical pro- 
vide any helpful information in determining whether someone is on 
the advent of dementia? 
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Dr. Lyketsos. Yes, it can. It’s possible to incorporate in the phys- 
ical exam assessments of cognitive state that would determine 
whether someone has early dementia or not. In fact, what we refer 
to as the very old, over age 80, it is probably critical that everyone 
have a cognitive assessment. Something called the mini-mental 
state is probably the most quoted method of doing that. But there 
are many others. Primary care physicians, as a rule, do not incor- 
porate that sort of an assessment within their physical. 

Senator Breaux. Do we find in the medical profession that these 
incidents of violence among dementia patients is all of a sudden, 
where someone snaps and creates a violent act, or is it more of a 
gradual movement toward increasing violence which may ulti- 
mately lead to real serious violence? 

Dr. Lyketsos. The vast majority are of the latter kind, with a 
gradual increase. Occasionally there is the big snap, but that’s very 
uncommon. It is therefore possible to recognize this sort of thing 
coming on most of the time. 

Senator Breaux. Mr. Rothman or anybody can comment on this, 
but is there any requirement that a physician report to law en- 
forcement officers when they are treating a person for anything, 
but particularly for dementia that, in that doctor’s professional 
opinion, may lead to potential violence? 

Dr. Lyketsos. As far as I know — it’s likely to State dependent. 
But as far as I know, this would come under the Tarasoff type 
rules that exist within a given State. So in Maryland, for example, 
I could only breach confidentiality if I know the specific person that 
is being threatened by the patient. As a rule, I don’t. 

But to step back before we even get there, probably the most crit- 
ical involvement early on is the family. What one does with early 
dementia detection in primary care is involve the family in the care 
of the person and put into place alternative decisionmaking routes 
that often involve the family, so that when you have an escalating 
crisis, you have other people involved in decisions about moving out 
of your home, about removing guns from the home and so forth, the 
kinds of things that would have been preventive interventions in 
the Gotham case. 

Senator Breaux. Dr. Cohen. 

Dr. Cohen. Just to go back to your comment about the Medicare 
reimbursing for a physical. Medicare does not reimburse for time 
that physicians spend with family members. Along these lines, 
when it comes to evaluating the patient, I think that we need more 
reimbursement for family time. 

Also, a physical exam does not necessarily 

Senator Breaux. If I was a smart doctor, I would just bill the 
whole thing as advising the patient while I was talking to the chil- 
dren. 

Dr. Cohen. Some of them do that. 

Senator Breaux. I would think some of them could figure that 
out pretty quick. 

Dr. Lyketsos. Doctors are scared of felony charges. 

Dr. Cohen. Exactly. [Laughter.] 

Senator Breaux. They’re also very clever. 

Dr. Cohen. The physical exam doesn’t include the psychiatric 
exam. Again, the primary care community is not trained in the rec- 
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ognition of depression, as has come up in other hearings, or other 
psychiatric problems. 

Senator Breaux. That’s why I asked the question, whether it 
would be recognizable under a normal physical exam. It’s really 
questionable. 

Dr. Lyketsos. I think the primary care physicians should change 
their practice, what I would rather approach this as, and incor- 
porate this in the physical exam. 

Senator Breaux. If they had the training, which we don’t provide 
in most medical schools, they could probably recognize it more than 
“he’s just getting old and is supposed to act like that.” 

Dr. Cohen. That’s correct. 

Senator Breaux. The lack of information I think is really key. I 
think a part of the Elder Justice Act, which we’re trying to get 
through the Congress, is in order to try to provide greater informa- 
tion so that we can make more rationale decisions and more intel- 
ligent decisions. 

Commander. 

Commander Gotham. Senator, if I could, one of the dynamics of 
this that was somewhat shocking to us is that we had found out 
that my dad had turned in his hearing aid, one of two hearing aids, 
in December. The woman that worked with my sister in describing 
that had talked about how patients with one or two hearing aids 
out, that their loss of hearing can lead to states of confusion and 
misdiagnosis. It calls into question some of the actions of police. 

My dad clearly only had one of two hearing aids in that day. 
Yelling at him, and yelling from multiple directions, and with a dog 
in the house, you’re not going to get any kind of response from 
somebody like that. 

Senator Breaux. Like I always say, at least you got your dad to 
wear a hearing aid. I have not been successful in getting my dad 
to do that. 

All right. This has been a very informative hearing. It will be a 
matter now of the public record of the Senate Aging Committee 
and the U.S. Senate. We will make sure that the proper people who 
are in positions, myself included, who make a difference in these 
areas will have the benefit of what was said and your testimony. 
I appreciate it very, very much, particularly you. Commander, and 
your family here in the audience, for being with us. You’re making 
a real contribution, so that the tragedy that you have experienced 
is not to be repeated in the future, hopefully, if we do the right 
thing. So we thank you in particular for that contribution. 

With that, the hearing will be adjourned. 

[Whereupon, at 3:20 p.m., the committee was adjourned.] 
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is toe of Gary and Rorie Lynne Gotham, two cf the tree cfidrei of toe 74-year-old gaitieman, Ivan 

Gctfiam. Gary and Rorie Lynne Gciham wfll be addresstog your cxxnmittee Mattto 22, 2004. 

We suggested to NAMI that toiey engage toe family in a di^o^ telltog them erf toe resources avaiaWe to than 
and hope they VkOid take advantage of our up -conrfng training toe we^ of April 1 2, 2004. Hopefully, yexir 
committee will gatoer enough anecdoy infbrmalkxr to^ wll ensdrfe toem to conclude to^ toe time is now to 
formanattondpartnerehipb^weailawaTforcementandthemaUalhe^fMofBSsion^s. WahtoefraMng 
toat s accessit^ to toese two groups (see attachment erf last session), along wtth the expertise, iragedies sjch 
as toese will hopefully become a totog of the past. 

ITie accumulated e)q3erienc8 we have in the combtoed fields of mental hesdto and law enforc&n^t has been 
rece^Ttffid n^ioncyiy with a progam you may befeniiar. In New Orleans It is cafled the Cri^ Transportation 
Serkrice.Thjs program was statod during ChierfWoodfofk'sterujre (begjn in 1982, rec^ngcxiecrftoe 
Presiderti^ TTtousaxi RDints erf Light Award in 1 9^). In Tarr^, R, a “best practices" paregran, modeled ^ter 
toie Manptois Pdice Department’s Crisis Intervention Team cax)ept was begun by a Major in the Tanpa Pdice 
D^)artment. The Manprfiis progam was axtoer Preskteitid "niousand Points erf Light Award winner. TWs 
progran is toe otvgotog 1rair»Tg referaiced e»1ier in this 

We thank yoj for faking the ttoie to tofarm yoursdf, ^ toe Spedd Committee ai /iging on how such a 
fr^edy coiid have a postive ojtcome. additiOTal irfexTriaiion you or your committee woiid like is readily 

avalade by contacting Re* Wagner at (81 3) 695-5490 or you may fax any rec^jeste to (813) 908-7176. 

Sincerely, 


Rick Wagner, Cochair 

Oisis Respense and Intervention Training 


Rick Duran. Co-chair 

Crisis Response and intervention Training 
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